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| ROM doe 6e conſider as well 
che Extent of the Subjelt here pre- 
ſented, (the third part of England at 
leaſt having been compufed to conſiſt in 
Waſtes and Commons,) as the Univerſa- 
lity of the Object, about which) it is con- 
cerned; Lords of Manots, Owners of 


Soil, and Commoners, as well Fre 

as 00 pyholders; 2 Treatiſe of this Na- 

ture may hope for a farourable a 
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tainment, eſpecially if we further conſi- 
der, that no one hath profeſſedly and de- 
ſignedly written hereof ;- at which it is to 
be wondered, if we reflect upon the dai- 
ly Controverſies that ariſe about the 
Rights and Titles of Commoning, the 
Torts and Damages done to Commoners, 
0% the various Preſcriptions and 

laims which are made to it, and the 
Nicety of Pleading them. I have been 
particular in the Matter of Apportion- 
ment and Fxtinguiſhment of Common, 


the want of a Knowledge whereof 
has occaſioned the Loſs of many Com- 


mons: But I have been the largeſt upon 
the Title of Preſcription, and the ways of 


laying the ſame, and particularly upon 
Special ['reſcriptions with the Rules of 
Pleading; (a Learning as curious as 


ee or eee 
have laid down Rules and Reſolutions, 
whereby a Man may know when he 


fails in his Preſcription, or not, upon 


the Ezidence.z the Ignorance of ſuch Di. 
rections having oftentimes proved fatal 
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to ſuch who might have good Cauſe of 
Action. [off | N 


Jam ſenſible it will be objected, that + 
have been too large in ſetting down ſome 
Caſes, and that I have cited others in 
two or three places. The firſt I muſt 
confeſs; and I did it with Deſign ; eſpe- 
cially where a Caſe has been imperfectly 
reported, I have added and amended it 
by other Reports, which will be a Means 
to ſettle the Student's Judgment, and the 
better fix the Notices thereof in his Me- 
mory. And two things I would adviſe 
the Student to have a care of; one 1s, 
not to take a ſingle Caſe which he finds 
in ſome Reports, for undoubted Law, 
for ſuch are often nuſtaken, either in the 
matter of Law, or the Reaſon of the Re. 
ſolution. The other is, not to trade in 
trifling Abridgments. 


As to the ſecond Objedtion, muſt 
acknowledge J have cited ſome Caſes in 
two or three ſeveral Places, and I think 

with 


The. Prefact.. 
with great Reafon, and according to the 


Grave Advice of the Lord Chief ju- 
ſtice Hale; when one Caſe is branch 
ed out into ſeveral Points, ſuch ſprout- 
ing Points oaght carefully to — off, 
and grafted under their Proper T. irles. 2) 


In fine, As the Nature of the Sabjef 
is of a publick Concern, ſo the Dehign 
of the 5 is for the common Good, 
and Advantage of the Profeſſors of the 
Law. And for that Rcaſon he hopes for 


a kind Reception, and Pardon for his Ni- 
ſtakes. 2 
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— he Kinks Kinds, the Original, the Naturt 7 
— and of tbe Difference be- 

—— pn  Apprender , and lutereſt an! 
E Tbe diffmente between-Common | 
| and Paſture, Prima Tonſura, Faldagium, 
- Herbag um, Ovile, With. ſeueral Rules, 
Marin, and Diverſities, M . 


wen in generad. 
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EFORE 1 3 to Treat of the 

Original, the Nature, and the Quali- 

tiet of Common in particular, it may 
be proper in the firſt Place to ſhew : 

the Derivation and original Uſe of the Word: 

and next to mention in general the Feral 

Kinds of Common, _ Branches or Spe- 
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bees ces of thoſe Kinds, With cher reſpetive De. 

= = finitions or Explanations. . 

erden. © The Fl Word ( Common) is deriv 

= tion: - from the Latin, (Commune) which in Claſſi 
| Authors fignifies a thi Common in its Uſe to 

all or many, and ho Man could claim 


5 — 65 


And hence it is, That a Diſtinction between 


Commune and ium, appears in the Ciyil Law, 
tho therein the Word Commune ſeems ſomewhat 
to vary from its original Signification, as being 
reſtrained. to. particular Societies, Companies, 
or Numbers of Perſons, and in ſuch a Man- 
ner, that each Perſon was eſteem'd to have a 


quaſi Property in the Thing itſelf; as, Qui jw 


— proprium non ad debet, ne. 
yes fi ee, bee, beet. 
2 


Sect. 9. | 

And Note, The Words Commiuniis: -Commenee, c 
Sc. in theſe and all other like Inſtances, are to | 
be taken adjectively, and rather ſigniſie the 
Quality or Accident of the Thing, 1 the 
_ Thing itſelf. 

== Definition, - But the Word Communis, or Common, as 

4 -— taken ſubſtantively, was invented and in 
duced into our Law- Language, as a Term of 
Art, and therein properly ſignifies, à Right or 
$30 E Privilege which one or more Perſons claims to = 
1G or uſe ſome Part or Portion of that whic 
N 284 —— wv Lands, Nen Woods, &c. ** | 
13 turally produce, without havi 7 in 
i | fuch Land, Water, Wood Ke. J WT 


Ik. a. 23 


= 2 chat has the Pr is the Lord or 
ons the Thing, which Pripersy in this 
7 


Property in our legal Significati- 
on ſeem repugnant, and oppoſira inter ſe. Vide 


Senſe Capnot be faic 
CN Eng 


" 


„ 6 


1 
3 "4 — 


No Communia or Common, in this Senſe, 
is generally divided into four Kinds, vis. 
I, Communis Paſture, (or Common of Paſture,] 
This is a Right or Liberty, which one or 
12 have to feed or fodder their Beaſts 
or Cattle in another Man's Lands, &c. 
2. Communia Turbariæ, (or Common for 
ol Turves) is a Right or Liberty of digging 
Turves in another's Land or Soil. 
3. Communia Piſcariæ (or Common of Fiſh- | 
ing) is a Right or Liberty of taking Zſp in 
- another's Fiſhpond, Pool or River, 
4. Communia . Eftoveriorum (or Common of 
- Eftovers) is a Right or Liberty of taking 
rees or Loppings, Shrubs, Underwoods, &c. 
in another Man's Woods, Coppices, c. 


But Note, Theſe Efovers are commonly cal- 
led Boots or Botes, and are of four Kinds, viz, 


Species of 
Gr of 
I. Eftoveria A dificandi, (or the Greater wil: 
Houſe· bote) which is a Liberty to fell and 
take Timber-Trees, Cc. either to re- 
pair, &c. ruinous Houſes, or to rebuild 
ſuch as are proſtrate by Tempeſt, Ene- 
mies, Oc. 
2. Eſtoveria Ardendi (or the Leſſer Houſe- 
Bote) is a like Liberty to cut and take 
Tops and Lops, or 'Shrubs and Under- 
B 2 woods, ; 


o be Common; ſo that "WW 
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Pafture, 


4. Yoon Clautend, or nden of In- 
cCloſure: This is uſually called Hedge-bote, 
and is a Liberty to take either 
"A Aber for mak Gates, Stiles, &c. or 

* Boughs, Shrubs, be avg Ge. to repair 

— 4 and N ot to incloſe open 


Tradeſman's Lawyer, 263. 


And Noe, If one has in his Grant, theſe 
neral Words de rationabil; Eftoverio in Boſcs, 
&c. he ma y thereby claim all theſe Botes or Efto- 

Vert; and in ſome Manors the Tenants have 


may that be 
, where the Tenants in ſome 
claim and have a Liberty of digging 


Manory, 
and ta- 
ing Sand, Gravel, Stone, Coal, Oar, Cc. in 


the Lord's Soil, Fits, Quarries, or Mines ; 
which ſee Co. Lit. 6+: Though this kind of 
Common may well be reduced under the Head 
of Turbary; of which hereafter. 


of Common of Paſture, which is the mot uſi 
of and whereof we ſhall principally treat, 1 
vx. 


vided into four Sorts, or Species, 
| 2. Com- 


s, where Corn is ſown, Cc, Vide 


— 
en 
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N 
Appurtenant. See Chap, 3. 

Groſs. See Chap. 4. 

mon pur 

Chop. 5. 


| Ang all theſe Wcepe the laft are cither, 


may be that which in Norfolk is called Shack, 


Corbet's Caſe. In 7 Co. & vide Poſt, Chap. 14. 

There was alſo a fort of Common of Pafture 
pleaded in Stone and Muſender's Caſe, which 
ſtrictly was none of theſe Supra. There a Man 
preſcribes, That he and his Wife,” and all thoſe 


have uſed to have Common for all manner of 
Beaſts Commonable, as to the ſaid Meſſuage ap- 
ining: And per Cw”. Though this by the 

i& of Law be neither Common ap- 
| 3 I 


= — 


which, 
cauſe de Vicinage, See 


1. In it RIF, as Common for a 


And another ſort of Common of Paſture 


concerning which you may read in Sir Miles 


whoſe Eſtate they have in a certain Meſſuage, 
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ill allow it good, and'ircenans 

appurtenant. Note, The Boubt 

ſeems to be, for that Common can't be ſaid 

7 to a Meſſuage only. Vide paſt. 
'] - 

e Original and Commencemeit of Com- 


_ of Paſture, & ce. — briefly thus: 
When the ancient Kings of England diftribu- 
ted to their Lors, or Baron certain Cir- 
cuits of Ground, conſiſti the moſt part 


of Arable, Paſture, Waſte: and Woods, called 
Manors; they had a Petty Royalty and Juriſ- 
dition over thoſe that lived Wicki their Pre- 
cincts, and for Conſideration of performance 
of Civil or Military Services, or yielding ſuch 
Rents in Corn, Sheep, &c. as was agreed be- 
tween them, they built them Houſes and di- 
ſtributed Parcels of Arable Land to ſach their 
Tenants, (when YVillenage began to be w 
But becauſe the Tena could not live to pay 
and perform their Rents and Services without 
Cattle to manure and plough thoſe Lands, 
and thoſe Cattle could not live wichout Feed - 
ing or Paſture; therefore it was neceſſary for 
them to feed ſuch Cattle upon ſuch Waſte or 
Paſture, within the Juriſdiction of the ſaid 
Manor, or ſome other of the Lord's Waſtes in 
other Places, which the Lord granted and al- 
lowed ; and this in proceſs of Time was look'd 
upon as a thing - incident to their PROM 
grew to a Preſcription, and c 
Right. And becauſe the Tenants could 12 
live and be able to perform their Services with- 
out Fire, nor repair their Houſes or Fences 
without Timber and Wood, thereforg of Ne- 1 


ceſlity 


ceſſity alſo they muſt hive Common of Efo- 
vers in ſome parts of the Manor, or in ſume 
other of the Lord's Woods near and conve- 
nient; the like of the Common of Turbary, 
Oc. As for Common pur cauſe: of; Vieenage, 
and the Original of it, vid. ina Chap 5. 

Noi the Nature of Common, I mean Com- The Nature. 
mon of Paſture, (which is the moſt 
Common, ) is a Feeding with the Mouths of 
the Cattle; and Common appertains not to 

the Tenant, nor is it his, until it be taken hy 
the Mouths of his Cattle; and if a Stranger 
cuts the Graſs, the Commoner cannot take it 
away, nor have an Action of Treſpaſs; and 
it's ſaid in Bridgeman's Rep. c. 10. He d that hath 
Common in the Lands of andther, hath no- 
thing to do with the Land any more than a 
meer Stranger, but only to put his Cattle theres | 
in, and to let them feed there with their 
Mouths. But yet he hath more than fo ; for 
he ſhall have an Action on the Caſe againſt 
any who dig Pits in the Soil, per quod proficu- 
um ſuum amiſit. Vide plus infra tit. What Aﬀi- 
ons a Commoner may have. 

And it is to be obſerved, That there are wo and Qualities. 
Notions or Senſes of the Word Communis: The 
one, as it ſignifies that Intereft which one 
Commoner hath againſt another, not ro have 
the Common ſurcharged; and is that Intereſt 
to which the Writ de admenſuratione Paſture 
relates, which only lies for Commoner againſt 
Commoner, and not for a Commoner againſt 
the Lord, or for the Lord againſt a Com- 
moner, as is clear by Firzhervers 8 Natura Brev. 


7. 125. 6. 
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have a- | 
Grantor ; o alſo in this Senſe one pa 
Tenants: of u Nianot may have the ſole Ri 
of Commoning in a certain Place, ex | 
the other part of the Tenants, and may claim 
to have therein, ſolam & ſeparalem Communi- + 
enentilus expand 1 


js, when one or more hath a Right x0 paſture 
with the Owner of the Soil; and in this Senſe 
it is impoſſible for. a Man to have ſolam & 
ſeparalem Communiam. For one alone cannot 
have that which is to be had jointly with ano- 
ther, nor can he do that alone, . 
done with another. 

So as a Man may have ſilam 6 f 
Communiam in that Senſe, that none is to be 
a Commoner but himſelf, but not in the Senſe, 
that none ſhonld the Land but he; 
for Communia cannot ſignifie an Abſolute — 
Entire ſeverally, and as tis a Contradiction; 
— 2 omg ( which muſt be to 
more than one) can be a ſeveral Thing, and 
belong but to one; ſo it is an equal Contra - 
diction, That what in its Natnre is to be the 
Right of one oniy, can yet be common, and 
the Right of more than one : For others can- 
not have what is only to be had by me, no 
more than can have alone what is to be had 
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+4 by others in Common with me, 
1 * And therefore ſola G- ſepar paſturs 5 
* | be enjoyed by one, or * many . « 
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by way of Survivor, büt hat many, by dite 
rent Titles, as belonging to ſeveral ec . 


For ſola & OY den be but ſoli 
atim. Co. 
Alſo, A Man 
mon in his own Soil, nor an admenſuratio Pa- 
_ And tho' a Common be a Thing that 
in Grant, yet he cannot grant it to him- 
— can any other grant it in his o] Soil 
to im. 


Therefore one, or more, may have /olam c 
' (eparalem Communiam, from other Commons 
ers, but he cannot have it (ſeperate) from the 
Lord, who is no Commoner. Vangb. 256. 
Vid. infra. 

Note, A Difference berween Communis Pa- 
ftura- and Communia Paſtare. 3 Lev. 104, 
Vid. infra. 

But for the further explicating the Nature 
and Qualizies of Common, let us treat of the 
Difference between it and nou Things and In- 
tereſts which have ſome Semblance thereunto, 
as Paſturage, weſfura terre, tonſura terre, Her- 
page, Foldage, Sheepwalks, Cc. 

Note, A general Difference between Profit Note, A —.— 
Apprender, and the Land or Freehold it ſelf, Prog between 
or_ an Intereſt in the Land. He that hath  prender and. 
bat a Profit Apprender, as a Commoner hath, 
cannot bring an Action of Treſpaſs, quare 


glauſum fregit, becauſe he hath not the Soil, 


hut only the Benefit of Feeding. But in 1 


Bridg water's Caſe, Cro. Eliz. 421. In Treſ- 
nals on Not guilty, the Verdict was found, | 
That the Plaintiff was ſeiſed of the Manor of 

g, and that in the ſaid Manor, there was a 


Meadow call'd IF. containing 80 Acres, whore. 
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164. 
not have an Alling of Com- | 
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* of the Place where, &c. is Parcel; and that 
—_— from Time to Time, whereof, &. this Meadow 
hath been 1 — between _ per- 
hey: Fd the the en” and- al thoſe 
whoſe Eftate, c. have uſed to have allotted 
to them yearly out of the ſaid Meadow 
13 Acres, and that the Place where, &c. 
was allotted to the Plaintiff. Per. Cur. The 
Land being allotted to him, the Plaintiff has 
an In and Freehold in him for the 
Time, and may well maintain a Treſpaſs qware 
elauſum fregit. . | n 
As to the Difference between Common and 
Paſture, whether called Paſturage, Herbage, 
tomſura terre, &c. it ſtands thus, and is very 
material to be known, by thoſe who would be 
well acquainted with the Nature of Com- 


mon. 
A Præcipe quod reddat lies of Paſture, but not 
of Common. 27 H. 8. 12. 9 — 
One may preſcribe for ſola &. ſeparalis Pa. 
furs, excluding the Lord; but it is not ſo of 
Common, vide infra. And one may preſcribe 
to have the ſole Paſturage in the Soil of ano- 
ther after the Corn cut. 1 Mod. Rep. 75. 2. 
Bulſfr. 87, 88, 89. bitter and Stockman. 
They that claim ſolam & ſeparalem Paſtu- 
ram, muſt either claim it under one immediate 
Title, or that which was originally one Title; 
as if I grant to J. S. and F. D. ſolam & ſepe- 
ralem Paſturam, they have it under one and 
the ſame Title. But if they will divide, ſtill 
they ſtand under one original Title, tho? the 
Share of each be by a particular Title, Cart. 
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- Nets alſo,” Tho? an Aden of Treſpaſs 'ddes IO 
not lie for a Common, yet it lies for one or - 3 
ore, wit chiitn /alaw & /rparilers Puig, - 


and this, whether they claim it jointly or ſe- __ _ *m= 
verally. Vide 2 Af. 48. Co. Lit. 4 b. Vaugh. 1. 
254. Tho one may preſcribe to have fla c 19 


ſeparalis Paſtura, excluding the Lord, yet he = 

catinot have ſolam & ſeparalem Communijam, J's 

excluding the Lord; but he may have it, ex- f 

ET anne e « 

I therefore to preſcribe to have in ſu | 

2 Part of the Lord Lands, either Communiam, ay 

of Paſturam Communem, or ſolam & ſeparalem = 
Communiam, or ſolam & ſeparalem Paſturam 1 

i Communie, or ſolam & ſeparalem Paſturam, == 

3 common to them; all theſe are of the ſame V £23 

' & Import with Communiam, and therefore ex- 

clude not the Lord. MM 

But the granting ſola & (om Paſturam, 

ok any Lands, properly ſignifies the Excluſion 

of all other Perſons to have Paſture there, but 

the Grantee or Grantees; and in that Senſe 

the Word Solam, ſignifies as much as totam Pa- 

furam. And the whole Paſture is ſuppoſed 

to paſs by ſuch Grant to the Grantee, And 

yet the Grantor, by adding ſpecial Words to 

the former, may reſtrain the Extent of ſuch 

general Words, for his own Benefit; as if 

theſe Wards follow, ix. pro duabnus vaccis tan- | 

twns, or pro averiis Levantibus & Cubantil® 

on a certain Tenement, &'c. Such a Reſtri- 

con ſhall be expounded for the Benefit of the 

Grantor, and he by his Beaſts, may take the 

Reſidue of the Common. Vide Vaugh. 256, 

258. | 
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ſendant juſtifies, | 

Red in Fee of ſuch a C 

was ſeiſed in Fee of the Paſtarage in the 
aforefaid, for all his Sheep Levant and Con- 
chant in the faid great Cloſe at all Times in 
the year: This is not properly Common, for 
then it would be extinct; but it is in the na- 

ture of Common Appendant, and cannot be 
ſevered from the Soil by Grant, and it is idle 

to make Preſcription to it. Cro. Fac. 542. : 


Daniel and the Earl of Hereford. 

- In Treſpaſs the Defendant pleads in Bar 
That he, and all thoſe whoſe Eftate he hath in 
the Manor of A. have Time out of Mind, 
had Paſfturage for two Geldings in the Place 
here, &c. and held that ſuch Common may 
be claimed by the Name of Paffarage. 

Fobn Thornhill and Laſſells, Cro. Fac. 27. 

' Foldconrſe is in the nature of Common cer- Fol. 
tain, and may well be divided or annexed to | 
Parcel of the Manor, and that there cannot be 
any. Prejudice to the Tenants of the Manor 
thereby, &c. See the Caſe of Spooner and 
Day. Cro. Car. vid. poſt. 50. 

One preſcribes to have Libertatem faldagii in 
D. & pro meliori Paſturatione omnium, C. 
the Inhabirants of the ſaid Town having Lands 
in the ſaid Town, every ſecond Year let their 
Lands lie freſh 5 and the Tenants might 
trect Herdals on the Land with the Licence 
of the Lord. This is a good Preſcription. And 


tribe to take away the whole Intereſt of the 
Land from the Owner, and where a 
Profit is reſtrained : (But in x H. 7. 24. Li. 
ters falds is no other, but to have the Beaſts 
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a Difference was taken where one does pre- — to | 
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and where & 
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Difference 


Rules and 


between Com- 


bo * | --"y and Way, mon muſt be laid to be Appendant or Apptit- 


Les, 1 668, in Caſe the Plaintiff en. 


9 
tles himi f by Pre Ane 

upon in a Fie 
in oe Ag day, and ſo to Lady-day, the 


Lands being unſawn; and becauſe the De- 
fendant put on Sheep, "Per quod, Cc. that the 
Onner may put on Sheep, and 
Grounds before gs, 
be to the contrary 
the ae 


ought to be laid in 
3 Trials 


. 18 
As ta the ee Common 
and a Way, it is to be obſerved, That a Com- 


tenant, or in Groſs, becauſe it is an Intereit 


but ſo is not a Way, but rather an Eaſe, and 
ſhall not be laid as Appendant and Appurte- 


nant in a Declaration: And a 3 in 
the King's Bench was revers'd in the Exebequer- 
Chor, becauſe the Plaintiff had alledged a 
Way as Appurtenant to an Hauſe, becauſe he 
claims this in another Manner and Nature'than 
he ought by the Law. Fry 

I chall in the next Place mention ſome ge- 
neral Rules and Maxims of Common, as they 
lie diſperſed in our Books; and which will be 
more fully explained in the enſuing Treatiſe, 


1. When one will make to himſelf a Title to 
Common, he muſt do it by Grant or by 


Preſcription ; and it it be by Preſcription, 
for ſuch a Common as 


might 


it muſt de 


N the — '"Y 
0M bs ants the Sheen, ) And ſo was the 
e ofthe Loxd ee al Norf. 
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. reaſonable Commencement. 
I Cro./390. 2 Baum. 64. 
2. But for Common Appendant it is not 


neceſſary topreſcribe in it. For its being 


Appendant does imply a Preſcription. x 

Brownl, 177. 

3 A Preſcription to have Common for all 
His Cattle commonable, is not good; 
but to have it for his commonable Cattle, 
Leva, Cc. is good. March 83. 


= 
+: 


4 A Man may not preſcribe in a Profir Ap- 


prender to a Thing, unleſs the principal 
Thing may have and hath a. perpetual 
— — and Durance; therefore 
| nnot preſcribe for Common Rati- 
one commorantie, or Reſidentie. For no 
Man can have any Intereſt in any Com- 
mon as Appendant or Appurtenant to a 
Houſe, wherein he hath no Intereſt but 
only Habitation, which is altogether un- 
certain, Dyer 70. pl. 41. 1 Anderſ. 151. 
5. A Man may not enticle himſelf to Pro- 
fit Apprender in alieno S olo, by the Com- 
mon Law, without Grant or Preſcripti- 
on. — Car. 542. Daniel's Caſe. 
6. Common lies in Grant; but a Grant of 
| Common, not ſhewing where, or out of 
nat Place, cannot be good: And if it 
ö be ubicunq; Averia of the Grantor ierint; 
the Grantee, to make his Grant good, 
muſt ſhew the Place where the Grantor?s 
0 Cattle did go. 9 H. 6. 35, 36. Alſo, 
Common certain is grantable over by 
, apt Words ; bur Common incertain is 
5 not grantable. Bro. Common, 39 Yet 
t ſe Bro. Grant, 87. 
7. Where 
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all manner of Beaſts in all his Manors, 
he cannot now approve; but if he re- 
ſerves a certain Parcel to himſelf, there 
be may approve, and the Grantees ſhal] 
have nothing in that Part. Bro. Com. 
mon, 26. 1 
8. The Owner or Grantee of a Common 
cannot grant the Common to another's 
Uſe; for he hath nothing to do with it 
but to take it by his own Beaſts feeding; 
and a Præcipe will not lie of a Common, 
9. Common in ita Nature is nut incident 
to a Copybold Eſtate, but a II. 
tereſt gained by Uſage: And ME Com. 
mon firſt uſed, was granted by the Cu- 
ſtom, and is annexed to the Cuſtomary 
Eſtate, and therefore loft with it. Vu 
infra, Nelv p. 190. Marſuam and Hun. 
ter. See the Diverſities, infra, No 14. 
10. The Nature and Quality of « Common is, 
'" that it may be ſuſpended or extinguiſhed, 


Vide poſt. & 6 Rep. 60. a. 


10. A Rent cannot be iſſuing out of a Con- 
mon: And there cannot 3 a jon 
of the Rent by inclofing'sk the Land, in 


which the Leſſee had Common, by the 
Leſſor. Cro. Fac. 678. Sir Nick, 2 
der ſons Caſe. | f 

12. Cottages have not Common, except it 
in ſome particular Places. Vide infra. C. 

Cb. 470. Clayt. 48. 75 

13. A Common, which is an Intereſt, cannot lt 
claimed without alledging to what it appr: 
tains, and cannot be made as a meer perſon 
Thing. Otherwiſe of a Way or other Eaſe 
ED ment; 


: . 


— to no Land. 1 in- 
fon. He that hath not any Incereſt, can- 
not have any 

14. — Man can preſcribe for Rent or other 
Charge in another Man's Soil, for no que 
Eſtate can be of Things in Grant; yet a 
Man may have ſuch Charges by Deſcent 
from his Anceſtors, alledging, That he 

und his Anceſtors, Time out of Mind, &. 
have had, Vid. infra, Tit. Fre- 
e, laben of ſo bigh and 

15. Unity of Polſeſſion 0 bs 
? inch Eſtate of the Thing | 2 — 

bf the Land out of which it is claim d by 
Preſcription, ſhall deferoy the Preſcription: 
Vid. intra, 

16. Of an incertain Common or Free-fold- 
age, not ſaying for what Cattle, no Dow- 
er is to be had. Godb, 27. 

17. And in Trial of Common, the Free- 
holders are not to be Witneſſes one for 
another. Hob. 92. 

18. And where one claims Common by 
Grant, he muſt ſhew his Title by Deed 
to the Court. Tel. 201. | 

19. In all Caſes of Common the Law does 
much reſpe& the Uſage and Cuſtom of 
the Place; for therein Conſnetudo Loci eſt 
obſervands. And therefore in the Caſe of 
Incloſure, where they have been uſed and 
accuſtomed to incloſe and keep their 
Common ſeveral ; there it ſhall be ad- 
mitted good. Vide 7 Co. . 

20. But Note, A tortious Uſer of Common 
will not give one a _— of the Common; 

yet 
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a Right. And what will make 
good Seifin thereof or e I 
L 4b 404. X. 


1. Between Actions of Treſpaſs and Acti- 
ons on the- Caſe, as to intire n 


* being found. 

_ 2; Between Treſpaſs and Avowry, or Od 
3 permittat; as to the Jury's finding Com- 
BB mon belonging to the Number of Acres 
Ti = laid in the Declaration, the one being 
RET - only for Damages, the other being found- 
l 5 ed upon the Right. 

BY 
18 3. Between what appears on the Verdict, 
__ and what of the Plaintiff's own Shew- 
= ing; as if one Jointenant, or Tenant in 
Wn Common, brings an Action ſolely, and 

1 the Defendant pleads Not guilty, and it 
1 appears by the Verdict, — the Defen- 
1 dants are Tenants in Common, there the 
1 | Plaintiff ſhall have Judgment. Aliter, if 

= it appears by the Declaration, or Plain- 
= tiff's own Shewing, that he had a Compa- 

. W nion not joined with him. Vid. * 
= Harman and Whichlow"s Caſe, 

4 4. Between Common in Groſs, and Com 

_ mon ſans numbre in Groſs. Vid. infra. 
=_ 5. Between Grant of Common, and Grant 
= of Paſture, as to its ——_ with or with- 


6. Between Preſcription general and ſpecial. 
7. Be: 


2. 
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9 Between excluding the Owner of the 
Soil from Condition, and Claim for /o/; 
& ſeparalis Paſtura. 
8. Between a Preſcription for Common in 
general, and a modus Communie, or 4 
Conditional Common. 
9. Between, where Common is but Induce- 
* — to the Action, and where it is on 
it 


* 


10. Where Ado C. forma in Iſſues, is ma- 1 


ay or not. 
1. Diverſity where one preſcribes to take 
2 the whole Intereſt of the Land, and 
where a particular Profit is reſtrained, 
S 12. Alſo, If a Copyholder preſcribes to 
=” have Common in the Soil of another, he 
muſt preſcribe in the Lord's Name. But 
if he preſcribe ro have it in the Lord's 
Waſte, there it muſt be with a Uſtaturm 
fuit. 1 Bulſt. 19. 
14. And Note, As Common may be gained 
by long Sufferance, ſo it may be loſt by | 
long Negligence ; by Nonuſer as Miſuſer. 
2 Leon. 306. Communia enim quandocung; | 
ex longo uſu ſive conſtitutione cum pacifica 
poſſeſſrone, continua, ex ſcientia, neg igentia 
| a4aut patient ia Dominorum adquiritur ; ita 
| ©  etiam amitti poteſt per Negligentiam & non 
uſum. Bratton. _ 

14. There is alſo a fine Diverſity in Chad- Difference ? 
leigb's Caſe, about what Perſons may be — ay 
ſeiſed to an Uſe, which will give Light to my — the 
the Nature of Commons, & c. which whole Intereſt 
are annexed to Land : The Diverſity is of the Land, 
berwixt Things annexed in Privity to the and where 2 
Eftate, and Things annexed to the Poſ. Particugrfre- 
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tor, ec. (hall not be ſeiſed to an Uſe al- 


any Privity ; wherefore a Diſſeiſor, ba 


tho he had Notice of it; for the Uſe was 


not executed to the Poſſeſſion of the 
Land, which each of them had, but to 
the Privity of the Eftate, which is de- 
nied to them all; ; For they are not in Pri- 
vity of Eſtate, to which the Uſe was an- 
nexed, but to the Poſſeſſion; ſo Tenant 
for Life, the Remainder in Fee, to the 
Uſe of another; Tenant for Life makes a 
Feoffment in Fee to one who had No- 
tice, he cannot ſtand ſeiſed to the firſt 
Uſe, becauſe the Uſe is annexed to one 
Eſtate, and the Feoffee is in of another 
Eſtate : But of Things annexed to the 
Land, otherwiſe it is, as of Commons, 


Advowſons, Cc. Appendants and Appur · 


tenants; therefore if Tenant in Tail make 
a Feoffment of a Manor, or Part of it, 
— A TONER . the Advowſon 

A as Appendant to the Manor, 
and not to the Eſtate of the Land; for 
the Eſtate is diſcontinued by the Feoff- 
ment: So a Diſleiſor or Abator ſhall have 
them as 8 WF IRE 3 
Rep. 122, — 


a CHAP. Il. 
Common Appendant. 
The Definition, the Original and Nature of it, 


and te what it ſhall be ſaid appendant. The 

ſeveral Sorts thereof. How Til ſhall be made 

to it. With what Beaſts it ſhall be uſed and 

1 and with what not, Magna Averia, 
aw at. * 


mon Appendant is, where a Man is X 
ſeiſed of certain Arable Lands ta which Definition, 
he hath had, Time out of Mind, Common in 
the: Soil of another, for himſelf and all thoſe 
who ſhall be ſeiſed of the ſaid Land; there he 
ſhall have Common for Beaſts commonable, 
viz. Such as manure or compeſture the ſame 
Land to which the Common is ſo incident or 

appendant. Vide Terms of the Law. & Cowel. 

4 Co. 37. 2 Inſt. 99. 

When the Lord of a Manor (wherein were 
great waſte Grounds) did infeoff others of ſome 
Parcels of Arable Land, the Feoffees (ad ma- 
wutenendum ſervitium Socg) (hould have Com- 
mon in the ſaid Waſtes, for Beafts neceſſary to 
game and compaſt the ſame Land, as incident 
to the Feoffment; for the Feoffee could not 
plough and manure his Ground without 
Beaſts, and they could not be ſuſtained with · 
que Paſture, and by Conſequence the Tenant 
ſhould have Common in the Waſtes of the 
Lord for his Beafts which did plough and ma- 


nure or compaſt his Tenancy; and this was 
C3 tacite 


Original 


"facite implied in the Feoffment, and incidewys." 
to it. 4 Go. 67. Co. 2. Inft. 96. Perk, 670, 
53 Forif the Lord of a Manor, before the Stat. 
£4 ' | Ouia Emptores Terrarum had made a Feoff- 
* "I ment of Part of the Manor, to hold of him, 
; the Feoffee ſhould have had Common in the 
Lord*s Waſtes as incident => appentidne! to his 
d Grant. 1 Rol. Abr. 390. C 
Nature. Ass to the Nature of it obſe 


- 


u of com- Common Appendant is of Common 
won — as appears by the Statute of Merton, ch. — 
lt . muſt have been Time out of Mind, and com- 
WW  vreferived, menceth by Operation of Law; and for this one 
3 . 370 not preſcribe. Vid. inf. It cannot be ſevered 
be 3 from the Soil by Grant, without being ex 


tinguiſhed; therefore a Preſcription to have 
Common Appendant, not ſaying to what Land, 
ſhall be void; and if it is appendant to Land, 
4 al Preſcription thereto is Surpluſage, For its 
being appendant implies Preſcription, andthere- 
fore needleſs to preſcribe to it. It is not 
Common Appendant, unleſs it had been ap- 
pendant Time out of Memory, gc. for ſuch 
72 may 3 at _ yon 4 
4 37. Tirringbam's 2 B 2 
Cro. Car. 542. in Daniel's Caſe. 1 Roll. Abr. 
#5.4 4 Rep. 27, 38. 1 Rol Abr. 396. 26 
The Lord may have Common Appendant 
in his own Tenancy ; this Common is natu- 
ral, for the Lord has Right of Common in the 
Lands of the Tenant, and the Tenant in the 
Lands of the Lord. 2 Inf. 85, 474, | "2 
9 = 4 4 
As for the pleading Preſcription to this Sort 
of Common, vide infra; n 
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approved out of the Waſtes of the Lord with- ®PProved. | 


Land, and yet a Carve of Land may contain of Land. 
applied to that with which it agrees: And fo 


belong to a Manor. a Farm or a Plough-Land; Plough-land, 


To what it may be ſaid Appendont. 


It is only appendant co ancient Arable Land, To antient 
and not to Meadow, Paſture, or to an Houſe ; Arable Lang. 
and tho* ſome Part may be converted to Pa- 

ſure, yet the pleading muſt be, That it is 
appendant to Land. 4 Rep. Tirringbam's 

Caſe. 26 H. 4. | | 

It cannot be appendant to Land, which is Not to Lang 


— 


in Time of Memory. One may preſcribe to 
have Common Appendant to his Manor, (vix.) 
to ſuch Demeſnes which are Arable Land. 5 


2. 4 Rep. 37. 6. 
Common may be appendant to a Carve of To a Carre 


Paſture, Meadow and Wood ; but it ſhall be 


to a Manor, but this (hall be intended to the 
Demeſnes of the Manor; and therefore if a 
Tenancy eſcheat, the Lord ſhall not increaſe 
his Common by reaſon of that. There muſt 
be a Congruity between the Thing Appendant, 
and the Object to which it is Appendant. 4 
Rep ibid. 3 Af. 2 If. 122. 
So it may be Common Appendant, tho” it To a Farm, 


To a Manor. 


and tho? it be on Condition only to have Com- &c. 

mon in it when it is not ſowed, C. 4 Co. 37. 
But if one and his Anceſtors, and all thoſe 

whoſe Eftate he hath in a Houſe, have had 

Common of Pafture for a certain Number of 

Beaſts (Levant, Oc.) in a certain Place; this 

is not Common Appendant but Appurtenant. 


11 H. 6. 12. 
| C 4 Note, 
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den 1 Note, Common Appendant 


Mien lie intermix'd in little Parcels in 


"ie law Gi 


5 
to Arable Land. qt ca oh bu: 
afterwards built upon that — 


Arable; and tho“ Part of it be converted into 


Meadow or Paſture, yet it ſtill may be claim- 
ed as Common Appendan 
this Common for all his Beafts which he keeps 
upon that which was anciently Arable Land, 


ſcription, as an Inhabitant of a Village, ſhall 


have no other Beaſts to common there but 


thoſe that are Levant and Couchant within the 
Village. 1 Roll. Abr. 398. G. | 
Note, In divers Places the Lands of divers 


Fields, and they uſe there to Intercommon 


miſcuouſly from Harveſt till the Land be ſowed 


again; this muſt be Common Appendant 


And in ſuch Caſe, Tho* any of them encloſe © 
his Part of ſuch Field, yet the reſt do uſe to 


ure as re. this in 
is uſual, and there call'd Shack. 7 pots 
Alſo if in one Town one has divers Parcels 
of Land incloſed together, in which the In- 
habitants have uſed to have Shack ; Paſſage 
into it, by Bars and Gates, with their Beafts ; 
this is to be taken as Common A 
Appurtenant. But if in the Towns of D. and 
the ſage hath been, That every Owner 
ith uſed to incloſe his own Lands from Time 
to Time, and fo to hold it in; there the Uſage 
oves it originally to be but i in Nature of 
ack, becauſe of Vicinage ; and therefore he 


may medal ang hold ir in ſeverally, And if a 


Man 


t. And be ſhall have 


tho ſince converted to Meadow, &c. 4 Co. 37. 
He that claims Common by force of a Pre- 


c Or. 
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of ſuch a Common Field, ut ſupra; and he, 
and all whoſe Eftate he hath, have held the 
fame in Severalty, he may claim to hold it till 
ſo, And as to that Parcel fo incloſed the Shack 
rerains/its original Nature. And per Coke, He 
who claims Shack there may not preſcribe to 
have Common in it. 7 Co. 6. See Brook Tit, 
Common, 35. $4 "4 
- Note, In the Caſe of The King v. Fox. Mich. 
6 V. l. in B. R. tis admitted, That the In- 
habitants of one Pariſh may have Common 
ant in Waſte Grounds, which lie in 
another Pariſh, And in that Caſe, on the Que- 
ſtion; Whether the Commoner ſhould be af- 
ſefled for Taxes in the Pariſh where the Waſte 
lay, or in that where his Farm lay? it was 
held, He ſhould be aſſeſsd, &c. in that where 
his Farm lay: For the Common is incident, 
ang will nor paſs by the Grant of the Farm, 
ce. So that it is to be conſidered as a Part 
thereof, and the Farm is tq be tax'd the high- 
er. Salk. 169. 
And tho? it be ſaid in ſome of our Books, 
That Common cannot belong to a Houſe or 
Cottage; yet in the Caſe of Emertan wer. Sel- 
by, Hill. 2 Azz, it was held, That one may 
preſcribe for Common Appendant to his Cot- 
tage; for a Cottage contains a Curtilage at leaſt 3 
and there is no Difference between a Curtilage 
and a Meſſuage, as to the Appendancy of 
Common; alſo a Cottage has at leaſt a Court- 
yard belonging to it. And Holt, Ch. Juſt, 
ſaid, He remembred the Trial of an Iſſue, 


| Man has an antient Cloſe — taben on 


2 Saund 


255. 
Vaugh. 312 


whether Levant and Couchant, before Hale, 


Ch. Juſt. who held, That Foddering m_ 
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in the Yard was good Evidence dept 
Conchancy. 6 Mod. 144. Sal 189. pop. 
19, 20. 


Nera, The Stat. called Extents Manerii, 4 
Ed. 1. ſays, A Cottage contains a Curtilage, 
And by x] Stat. 31 Elie. cb. 7. CO 
ought to have four Acres of Land, Co. Lit 
5. b. 2 Inſt. 736. 1 Bulf. 1 
Tis likewiſe ſaid in YVaugh. 253. That in 
common Intent Cattle cannot be Levant, &, 
upon a Meſſuage only. But in 2 Broww: 201, 
tis held, That Beafts may well be ſaid to be 
Levant. and Couchant upon a Honſe, vix. 
either upon a Curtilage belonging thereto, ot 

upon the Houſe i vix. as many as may 
be tied therein, or are uſual ta be maintain d 
therein, But this ſeems to be of Common Ap- 
purtenant and not A it, And therefore 
ſee and note the Difference between Common 
Appendant and Common Opn 
Che. * 

Common of Turbary may hoc be appen- 
dant to Land, but to a Houſe it may. 4 Re. 
37. For the Appendancy is to follow the Na- 
ture of the Thing to which tis appendant, 

A Parſon may have Common 
his Parſonage, out of the Lands of an Abba 


Goldb. p. 4. 2 Inſt, 86. 
The Sorts of Common Ale. 


— Roll. 379. Common Appendant may be either unl. 
1 For a Com- mited in the Time, as, per totum 2 
preeſeribe to or it may be limited to a Time, or 

; 4 dave Common Condition, as Ju diu he ſhall pay ſo 1 
3 per tum An» or tem diu he ſhall be demurrant upon the 
* vam, &c. Fe 
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House, to which the Common is — 
1 K 6. 32. 17 Ed. 3. 26. 4 Co, 37. 
Alſo Common Appendant may be to a Com- 
Lnoner in Arable Land, after the Corn ſe. 
ered until it be reſown; ſo for two Years 
» ÞÞ after the Corn cut, and not for the third; fo 
— Meadow after the Graſs is cut until Condle- 
; ſo in Paſture, from the Feaſt of St. Au- 
ref ll AL Saints. So it may be to put his 
— therein for any limited Time certain. 
Vide 77 Co. 5. 1 Rob, 397. 
A Man may have Common Appendant for 
zo Beafts in one Place, and alſo Common 
to the fame Land in another Place 
for Part of the ſaid Beaſts; and ſo may take 
where” he will. 17 Ed. 3. 34. Vide 1 Roll. 
Ar. 397. D. 
With what 105 17 ſpal be uſed and talen, 


N and with what not. 


Wich Horſes and Oxen to plough the Land, 
37 H. 6. 34. 10 Ed. 4. 10. ö. 


So for Cows and Sheep to compeſter the 


383er e <= 


PP FT... 


which are for manuring or eompe- 


83. 


Gain: It ſhall not be uſed with Goats or 
I Geeſe, Oc. And therefore Preſcription to have 
Common for all manner of Beaſts, is not 
good; becauſe this comprehends Goats, Sheep 
ind the like. But ſuch is Common Appur- 
tenant, And the Words pro omnibus averiis 
are underſtood omnibus averiis conmunicali- 
bus. I7TES 36 For Cur. N 


Now, 


rar 


Land. it may not be uſed but with the 
turing of the Land, (wiz.) Antient Hide and 


* 


Beaſts of a 


— ap. Nom Common Appendant 
— to a certain Number of Beaſis by Ulape, 
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* tho? it is in its own Nature without Number, 
becauſe it is to have ſufficient Paſture for the 
Beaſts; and the Common is meaſurable ac 
cording to the Quality and Quantity of the 
Freehold, to which he claims to have this 
Common Appendant ; ſcilicet, for all thoſe 
which are Levant and \Couchant upon the 
Land, to which the Common is Appendant, 
17 Ed. 3. 27. 37 H. 6. 34. 10 Ed. 4. 10. 
15 Ed. 4. 32. . 

And ſo is my Lord Coketih his Comment on 
the Stat. of Mdvvad, "oh 4. Tho' Common Ap- 
p_ be without a certain Number, as to 

ſufficient Paſture for Beaſts; yet the 
Words in the Statute of Merton, ab. 4, quan 
tum pertinet ad Tenementa ſua, _— be reduced 
to a Certainty, for id bor id forms certum 
redd; poteſt; and Common 1 be it 
certain or uncertain, is within the Statute of 
* enen W p. 

6 


Not with the Regularly, this Commoner may not uſe 


the Common, but with his own proper Beafts ; 
and he may not agi# the Beaſts of a Stranger; 
but if he hath any temporary or Pro- 
perty in them he may: As ſuppofe | has not 
any Beaſts to manure; his Land, he may hire 
other Beaſts to manure it, and then be may 
uſe the Common with them, for hiring makes 
them in a manner his own Beaſts: So if he 
take the Beaſts of a Stranger to fold, and 
fold them accordingly, being Levant and Con- 
chat upon the Land, he may Sie the Common 
with theſe Beaſts; for he bach a e Pro- 
Pert 
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Commons. 29 
perty in them for the Time. 11 K 6. 22. l. | 
Mich. 10 Car. in B. R. Faſon and Hellyard-. 
It is agreed in Rumſeys Caſe, 2 Keb. 504. 
chat a Man cannot put in the Beaſts of a 
Stranger, but only to compeſture his Land. 
2 Keb. 504. 
Note, All manner of Beaſts but Sheep and aug 4veris, 
Earlings, are called Magna Averia. Vide infra, what. 
what ſhall be faid Averia: Magna Ave- 
ria may well be ſaid Horſes, Oxen, Kine, 
or other ſach Beaſts of thoſe Kinds which are 
commonable, and known as ſuch by common 
Parlance of the People : Whether Sheep ſhould * 
be Averia = a doubt in —_— 
and Hog's Caſe. 2 Roll. Rep. 173. 18 s, 
s for the pleading in Common Appendant. 
le infra; for it is a kind of Nicety, and (as 
may be obſerved from what has been ſaid,) 
it is not neceſſary to be preſcribed for; and 
yet it muſt be claimed Time out of Memory. 
And as for Extinguiſhment or Apportion - 
ment of this Sort of Common, wide infra ſub 
Tit, Extinguifhment & Apportionment. 
And fee the Differences between Common 
Appendant and Appurtenant in the following 


Chapter. 
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= CHAP. IL 2x 
Of Common enant, Th: Nature of it, 
De Diverſities between Common Appendant, 

and Common Appurtenant. To what it ſhall 
be ſaid Appurtenant, and how it ſhall be uſed, 
and with what Beats. | 


Ommon Appurtenant is much of the Na. 
ture of Common Appendant, but it dif. 

| fers in ſeveral Particulars, alſo it differs in the 
Forms of Pleading, And it may be uſed not 
only with Beaſts commonable, as Horſe, 
Oxen, Kine and Sheep; but with Beafts not 
commonable, as Goats, Geeſe, Hogs : "And 
the Judges favour this fort of Common Ap- 
purtenant, if it can any ways be made good; 
as in Stone and Muſſenden's Caſe before di- 
ted, and other Caſes hereafter, as may be ob- 


ſerved. | : 
Now for the farther Illuſtration of Com- 
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ifferences 
— mon, I ſhall ſhew in what Particulars Common 
Common Ap- Appendant and Appurtenant differ. 
pendant an Though Common Appendant and Common 


Aprurtenant. Appurtenant are frequently confounded in our 
Books, and oftentimes miſtaken the one fot 
the other, yet it appears by what is before 
ſaid, That they differ in their Kind, Nature, 
and Quality: But for a clearer diſtinction 
between them, obſerve the following Diffe- 


1 N 
t. Common Appendant may not be created 
at this Day, nor can it ariſe within Time o 
Memory 
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Memory, but muſt and 
1 ä — — 


mon Appurtenant may be newly granted or 
created at this Day, though it =_ alſo ariſe 
by Ufage, Cc. 

3 Common Appendant is only to be taken 
and claimed, for and by Reaſon of antient Ara- 
ble Land only; but Common Appurtenamt may 
be claimed . taken for or by Reaſon of a 
Houſe or Cottage, or for any other Land, be- 
ſides Arable, as Meadow, Paſture, Cc. 

3. Common Appendant can only be taken 
and claimed for ſuch Cattle, as manure or 
compeſter, i. e. marl or dung the Land; but 
Common Appurtenant may be for all Manner 
of Beaſts whatſoever. 

4. Common Appendant is only to be taken 
with and claimed for ſo many Beaſts or Cat- 
tle only as will ſerve to manure and compe- 
ſter the Land; but Common Appurtenant may 
be for Beafts Sans Number. 

5. The Appendant muſt be claimed for and 
taken with the Beaſts, only while they are De- 
murrant, Levant and Coucbant upon the Land, 
to which it is Appendant; but Common 
BW 1w7enant may be claimed for and taken with 
Wy beaſts that go and are kept in any Place hat- 
ever. 


9 * AR 
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6.The Appendant muſt be taken within Mea- 

lure, i. e. in Proportion to the Land to which 
tis Appendant. As if it be Appendant to one 

Acre, the Common ſhall be only for ſo many 

Beaſts as will manure and dung thar Acre ; 

and if he take the Common with more Beaſts, 

the reſt of the Commoners may have a Writ 
of Admeaſurement of Paſture to reſtrain him 
| but 


taken by Beaſts Fans — And ir ſeems 
no Writ of Admeaſurement will lie in the Caſe 
of Common Appurtenant. 'Vide 8 Co. 70, 
6 — 60. 4 Co. 38. 4 E. 4 29. 15 E. 4. 32. 
4. 2. 2 NIST r 
: 7. Allo Common 4 cannot be ſe. 
from the Land to which it belongs, (ei- 
ther by any Act of God, or of the Law, or of 
the Parties, at dicitwr ; ( ſed Quare) but Com- 
mon Appurtenant may be ſevered from the 
Houſe, Land, or other Thing to which tis 4p- 
purtenant (in many Caſes. ) 

8, Yet Common Appendant may. be extin- 
guiſhed by Unity of all the Land and the Com- 
mon; and fo it may by Diviſion of the Land, 
&c. But for Common Appurtenant tis que- 
ſtionable. Vide Moore, Caſe 654. 
9. But purchaſing Part of the Land in which 

is Common Appendant, does not extinguiſh 
the Common ; otherwiſe it is of Common 
Appurtenant, 1 Brownl. 180. 

10. If one preſcribes for Common, as Ap- 
pendant to that which is againſt the Nature 
of Common Appendant , this ſhalt not be 
Common Appendant, but rather Appurtenant 
or in Groſs. Bro Com. 13. 

11. And if theſe Words, Common Appes- 
dant to the Houſe or Tenement, & c. be in a 
Grant, this will not create a Common Ap- 
| ant, that was not Appendant before; 

1 Bulft. 18. And if the Title to Common be 
made as Appendant, Time out of Mind, to 
Houſe, Meadow or Paſture, as well as Arable 
Land, this muſt be Common Appurtenant and 
not Appendant. 4 Co, 36. 


87 


8042 


1 


= = = Fs q N N 5 
28 , = 


The Law of Commons 33 
12. If a Lord of a Manor, within which are 
divers Waſtes, grants to another certain Lands 
within the Manor, and Common within the 
Waſtes thereof, wich all his Beaſts, this is Com- 
mon in Groſs, and neither Appendant nor Ap- 
tenant, But if it were ſet down with what 
in certain the Common ſhould be taken, 
it were Common Appurtenant. - Per 3 Inf. in 
the Caſe of Stamford and Burgeſs, B. R. Shep. 
Ar. Common 381. 
13. One preſcribed to have Common ap- 
pertaining to his Houſe and Land, in the Land 
of A. and in the Land of B. and this was held 
to be Common Appurtenant, and not Appen- 
dant.. 4 Co. 37. Goldib. 114. 
14. So if a Man has Common of Efovers 
in a certain Place, Time out of Mind, to be 
burne in his Houſe, and to amend his old 
8 Houſes and Hedges, this is not Common Ap- 
pendant, but only Appurtenant. 11 H. 6:11. 
INI. Abr. 399. L. | 

15. Note, Per Anderſon Chief Juſtice, There 
is no Common by common Right, but only 
Common Appendant. Goldib. 114. 


. To what it ſhall be Appurtenant. 


If a Man and his Anceſtors, and all thoſe +, an Houſe 
whoſe Eftate he hath in an Houſe, have had 
Common for two Beaſts in a certain Place ; 
this is not Common Appendant, but Appurte- 
nant. 11 H. 6. 12. $7 
If a Man grant Common to another for all 
his Beaſts, which ſhall be Levaut and Couchant 
upon Black Acre, or which ſhall manure or 
depaſture Black Acre; this is Common Ap- 
0 D purtenant 


. eee 


LE 


With Beafts 
Levant and 
Couc hant. 


/ The Reaſon 


The Lau of Commong. 
purtenant to Black Acre. Vide poſtes, Plowd. 
Cam. 381. 4. 

Ic may be Appurtenant to Meadow, Paſture, 
6&6. Turingbam's Cale. 

So it may to a Houle, — n 
Ge. Vide ante 14. 


Hew ce porno ſoa be ud, ond 
weib what Beaſts. 


ke may be uſed with Horſes, Oxen, Cone, 
deep, Goats, Hogs, and all Beaſts, at all Sea- 
ſons of the Year, ( That is,) according to the 
Uſage or Grant; though ers and Greaſe are 
nor Commonable Beaſts. 

Common Appurtenant is only for Beaſts 
Levant and Cousbant; and he which claims on- 
ly Common Appurtenant. to his Land, oughe 
ta ſay ſon hid Beaſts. Levan and Cauabant, or 


vhy they muſt other wiſt is not good; bhecauſe that in fuch 
be Levant and caſe he claims but Part of the Herhage, and 


Couchant. 


EN. eſcriptic n. 


the Reſiduu the Lord is to have; and then the 
Commouner to ay for his Beaſts Levant 
2nd Couchang, or this is the Standard of. the 
Profit he is to have, viz. Herbage for all his 
Beaſts that Mall be Levant and Cauebant upon 
his Land, and not for any more; and therefore, 
if be put in any Beaſts that are not 'Levgnt 
and Couchant, he does — to the Lord, 
and (halt be puniſtd as a Treſpaſſor for them. 
2 Saund. 325, 326. Heckins and Robin's 
_ my Gy. 145. Then. and; Bojes's 
8. 1 44 1 
It a Man — TEN Commen by PreQyiption: 
for all Beaſts Commonable, ia the Land of: 
another, as appertinent oa Tenameut, Wang 
| V 


a 


Lo 


to limit it, when he doth not ſay for Beaſts 
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The Lam of Commons. 35 
void Preſcription; becauſe he does not ſay it The Reaſon 
is for Beaſts Levant and Conchant on the Land, > Ss - = 
to which he claims this to be Appurtenant; for Word, Ze. 
a Man may not have Common, without Num- unt and conch- 
ber, Appurtenant to Land: And when he ) in the 
claims the Common for all Beaſts Common - Preſcription, 
able, and doth not ſay for Beaſts Levant and 

Couchant upon the Tenement; this ſhall be in- 

tended to be Common Sans Number, accord- 1 
ing to the Words; for there is not any thing 
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Levant and Conchant. Paſc. 16 Car. in B. R. 
Cobbam and White's Caſe. | 
But where Common is claimed by the 
Name of Paſturage, there needs no Averment, 
that they Poe Levant and * +: 
infra tit, Preſcription, Cro. Fac. 27. Sir F. 
Thorndle's Cale, K | 
He which hath Common Appurrenant may Not with the 
not g iſt the Beaſts of a Strar » and Beaſts of a 
he which claims Common for Beaſts Levan Stranger. 
and Coucbant, may not give Licenſe to a Licenſe. 
Stranger ro put in his Beaſts, for that would 
be a Wrong to the Lord or Owner of the Soil 
by a Surcharger of Common: And Monk and 
Butler's Caſe is, where one who had Common 
for 20 Beaſts certain, may not licenſe ano- 
ther to put in the fame Number; à fortiori 
where they have for no certain Number. Cro. 
Tac. 574. Monk and Butler's Caſe. 
But he which hath Common Appurtenanc 
may borrow or hire the Sheep of another to 
compeſt the Land, (but not to ſel] them) and 
may uſe this with his Beafts that are for his 
Stall. x4 H. 6. 6. | 
; The Plaintiff replies to juſtifie Damage Fe- 
ant in Treſpaſs by a 3 that he is — 
2 0 


W 


M. na averia. 


aàveria may well be intended Horſes, Oxen, 


The Law of Commons. 


of a Meſſuage and Land in, &. and that he 


and all thoſe whoſe Eftate, ec. have had Com- 
mon pro 25 magnis averiis every Year after 
May-day, c. This Plea is good, For w 


Kine, or other ſuch Beaſts of thoſe kind which 
are commonable, and fuch which by the 
common Phraſe of the People are well enough 
known amongſt them. Cro. Fac. 580. Standred 
and Shoredich's Caſe. | 

As for Common Appurtenant, the Preſcrip- 
tion and manner of Pleading and Declaring, 
Vide _ . 1 
And as for the Apportionment or 
thereof, Vide infra. 185 

upon a Special Verdict in Ejiectment the 
Queſtion was, Whether or not a Preſcription 
for Common of Paſture, for all Cattle and 
Swine in a Foreſt at all times of the Year, were 
a good Preſcription or not? The Preſcription 
is naught. Hard. p. 87. 


CHA P. IV. 


Of Common in Groſi. By Grant ov Preſcripti- 


on. Common Sans Number. How and with 
what, and whoſe Beafts it may. be uſed. The 
Commencement of Common in Groſs, and bow 
it may be made at this Day, and how it may 
be granted over, 


Immon in Groſs is, where I by my Deed 
grant to another, that he ſhall have 
Common in my Land: It is fo called becauſe 
it appertains to no Land, and muſt be by 

| Writing 


„ 
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The Law of Commons. 
Writing or Preſcription. Vide Co. 2 Inſt. 122. 
477- contra. | | 

I (hall ſer down what ſhall be faid Common 
in Groſs, or not, in certain Caſes. 

If a Grant is for Beaſts Levant and Couchant, 
this cannot be intended Common in Groſs, 
but Appurtenant. Therefore, If A. grant 
Common to B. in certain Land for all his 


37 


Beaſts, which ſhall be Lev and Coucbant intention of 
upon B Acre, where B. had nothing in Black the Grant, a 
Acre, ſo that this may not be Appurtenant ; good Rule for 
yet this (hall not be a Common in Groſs, be- Conſtruction. 


cauſe the Intention of the Grant is for Beaſts 
Levant and Couchant. And fo if A. grant to 
to B. Common in certain Land for all his 
Beaſts, which ſhall be manuring and depaſtu- 
ring in B. Acre, where B. had nothing in B. 
Acre, becauſe this cannot take Effect as a Com- 
mon Appurtenant, yet it ſhall not take Effect 
as a Common in Groſs, inaſmuch as it is li- 
mited to ſuch Beaſts as ſhall manure and de- 
paſture the Land. Vide plus infra tit. Grant, 
1 Rolls Abr. 403. Gawen and Stacy's Cile. 

It a Man grant to another quandam aſſar- 
tam cum communia Turbariæ quantum pertinet 
ad duas bovatas terre cum pertinentiu in D. 
This is a Common in Groſs, being a Grant de 
nov, not by Preſcription, nor Appurtenant to 
the ſaid Aſart, 5 A 9. 


Now obſerve with my Lord Coke upon Lit- Piyerſties of 
tleton 122. Some Common is certain, id eff, Certainty as 
for a certain number of Beaſts; ſome Com- to Common. 


mon is certain by Conſequence, ( viz.) for 
ſuch which are Levant and Couchant upon the 
Land; and ſome more uncertain, as Common 


without Number in Groſs. 
D 3 Yet 


” O_o 
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38 The Law of Commons, 

Differencesbe- Yet Note, T hough it is calied Common in 
recen Jie, Groſs and Sans Number ; if you preſcribe for 
— = Common without Number Appurtenant to 
withourNum- Land, you can put in no more Cattle than 
ber in Groſs. what is proportionable to your Land; for 
the Land ſtints you in that caſe to a reaſon- 
able Number; but if you preſcribe for Com- 
mon without Number in Groſs, there is no 
Bounds. But if che Owner grant Common 
Sans Number, yet the Grantee may not uſe 
the Common wich ſo many Beaſts as that the 
omg may not have ſufficient for his 

caſts. 


| Preſcription A Man may preſcribe for Common in 


— — Groſs, without ſaying Levant and Coucbant; 


but not ſo for Common Appendant. For a 
Man cannot have Common without Number 
Appurtenant to Land, but Appendant. Mod. 


Rep. 7 
— be When a Man claims Common for all Beaſts 
Conn ia commonable, and does not ſay for Beafts Le- 
Groſs. vant and Coucbam upon the Tenement ; this 
ſhall be intended to be Common without 
Number : And therefore, if a Man claim 
Preſcription. Common by Preſcription for all Beafts com- 
monable in the Land of another, as appertain- 
ing to his Tenement, this is a void Preſcripti- 
on, becauſe it is not ſaid, it is for Beaſts Le- 
vant and Couchant in the Land to which he 
claims this to be Appurcenant ; for a Man can- 
not have Common withoue Number, appurte- 
nant to Land: And when he claims Common 
for all Beaſts commonable, and ſaith not for 
Beaſts Levanzand Couchant upon the Tenement, 
#his (hall be intended to be Common without 
Number, according to the Words; for there is 


a — 


The Lau ot Commons. 
not any thing to limit it, when he does not ſay 
for Beaſts Zzwant and Couchant. 1 Roll's Abr. 
398. Cobbay and White's Caſe. 

If a Man had Common Sans Number, yet | 
he ought not ſo to ſurcharge the Soil, but that 
the Lord may have Common there alſo ; and 
if the Tenant ſurcharge the Soil, where he had 
Common without Number, the Lord may di- 
ſtrain him, but Admeaſurement lies not. 
2 Saund, 345. ibid. 

Common without Number cannot be Ap- 
pendant to any thing but Lands; and it's cal- 
led Common Sans Number, becauſe it is only 
for Beaſts Levant and Couchant ; and it is uncer- 
tain how many thoſe are, there being more in 
ſome Years than in other. But it's a Com- 
mon in its Nature, for id certum eſt quod certum 
reddi poteſt. Hard. 118. Chichly's Gale. 

As for the granting of Common in Groſs 
and Sans Number, and how it ſhall paſs, and 
with what Words, Vide infra tit. Grant, and 


Expoſition of Grants. 


How, and with what, and whoſe Beaſts it 
may be uſed. 


He which hath Common in Groſs for a cer- ich the 
tain Number of Beaſts, may put in the Beaſts geaſts of a 
of a Stranger, ahd uſe the Common with Stranger. 
them. 11 H. 6. 22. 5. Ta" 
He may bite other Beaſts to manure his 1 
Land, and uſe the Common with them; for 

_-_ are in a manner his Beaſts for che time; 

and I fee no Reaſon, but he may agiſt other 
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Beafts, though 45 Ed. 3. 25. ſeems to be a- 
inſt it. Le. | | 
D 4 A 


gainſt 


— 


46 The Law of Commons. 
For all man= A Man may ibe to have Common 
ner of Beafts. in Groſs for all manner of Beaſts, or the 
— may have it for a certain Number of 
Bea 


Tbe 1 — of Common in Oak, and 
bow it may be made as this Dy, or granted 
over or not. 


Vide ſupra in this Chapter, That it may com- 
mence ether by Preſcription or Grant. Vide 
Cro. Car. 219. 

Common Ap- Common Appendant may not be made 
| — and Common in Groſs, for that is for Beaſts Le- 
mon Ap- want and Couchant upon the Land to which, 
—_— Cc. and therefore it may not be ſevered — 

— out Extinguiſhment. And Common A 
and the Rea- tenant for B-aſts Levant and Coucbant upon 
ſon. . the Land may not be made in Groſs, for the 
Cauſe aforeſaid; and if the Intention of the 


. Grant is, that the Beaſts (hall be Levant and 


Couc bant, ic (hall not be a Common in Groſs. 


9 Ed. 4. 39. Plowd. Com. Nevills Caſe, 384. 
Paſc. 2 Fac. 13. Drury and Rams Caſe. 
If A. and all thoſe whoſe Eftate he hath 


in the Manor of D. have had Time out of 


Memory a Fold-courſe, ſcilicet, Common of 
Paſture for any Number of Beaſts not exceed- 


ing 300, in a certain Field Appurtenant to the - 


Grant over. ſaid Manor; he may grant over this Fold- 
| courſe to another, and ſo make it in Graſs ; 
becauſe the Common i is for a-Number certain, 
and by the Preſcription the Sheep are not to 
be Levant and Couchant upon the Manor; but 
| it is a Common for ſo many Sheep appertain- 
ing to the Manor, which may be ſevered = 


The Law of Commons. 4 


the Manor as well as an Advowſon, without 
any Prejudice to the Owner of the Land where 
the Common is to be taken. M. 11 Car. B.R. 
Day and Spooner's Caſe, in Cro. Car. 


Vide pluis ſub tit, Grant. 


CHAP. V. 


Of Common pur Cauſe de Vicinage. The 
Nature and Original of it. What ſhall 
be Common pur Cauſe de Vicinape, and 
what Perſons ſhall have it, and bow 
Title ſhall be made to it, and how uſed; of 
Encloſure of the Land, the Conſequences 
thereof, and Pleadings therein, &c. 


A ND this is where Tenants of two Lords The Nature 
who are ſeiſed of two Vills, whereofone of it. 

lies near to the other, and every of them have 

uſed, Time out of Mind, &c. to have Com- 

mon in the Vill of the other with all Beafts 
commonable; as Horſes, Oxen, Cows, Sheep. 

The original Cauſe of this Common was xt Origical. 
not for Profit, but for preventing of Suits in 
the Champain Country, for reciprocal Eſcapes 

of Beaſts, our of one Village or Manor into 

the other ; therefore if in A. there are 50 

Acres, and in B. there are 100 Acres, of Com- 

mon adjoining, the Inhabitants of 4. may not 

put in more Beaſts than the 5o Acres will de- 

paſture, for they are to have Regard to the 

Freehold of the other ; for this Common is 

only an Excuſe for Treſpaſs. 7 Rep. 5. Sir 

Mites Corbet's Caſe, Co. Lit. 122, 


But 


42 The Law of Commons, 


But this Sort of Common ditfers from the 
other ; for no Man can pur his Beaſts there- 
in, but they muſt eſcape thither of themſelves 

One may in- by reaſon of Vicinity, in which Caſe one 
cloſe againſt may incloſe againſt the other; becauſe as 
the other. it is ſaid before, it is but an Excuſe for 
Treſpaſs : And ſo is Dyer, 316. One may not 
put their Beaſts into the Land of the other, 
for then thoſe of the other Vill may diſtrein 
them Damage feaſant, or have an Action of 
Treſpaſs; but they ought to ſtray out of their 
own Fields. Co. Lit. 122.4. 8 Rep. 78, 79. 
Wyat and Wild's Caſe. | 
If one had Land in another Town, and 
common there with the Inhabitants, &. this 
— Common by Cauſe of Vicinage, Dyer 47. 
PI. 13. é 

Bu if there are 3 Vills, 4. B. and C. and 

B. is in the middle between them; the Vills of 
A and C. may not intercommon par Cauſe of 
Vicinage. Dyer 47. Pl. 14. | 

If there are two Manors in one Vill, they 
may intercommon for Vicinage; and this is 
uſual. 2 Bulſt. 87. 

Not to be pre · Every Common for Cauſe of Vicinage is 
ſcribed for. Common Appendant. And therefore, a Man 
need not preſcribe in a Common for Cauſe of 

Picinage; but it is ſufficient ro ſay, That he 

and all choſe whoſe Eſtate, &c. have uſed to 
intercommon by Cauſe of Vicinage. Vid. infra. 

And yet 13 H. 7. 13. b, a Preſcription pro 
Communicatione Vicenagii. 1 Roll. Abr. 399. 

K. 6. | 


3 
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The Law of Commons. 
of euer e of the Land in which is Common 
pur Cauſe of Vicinage, and the Conſequence. 


One Town may incloſe againſt the other; 
for this ſort of Common is bur an Excuſe 
for Treſpaſs. Co. Lit. 122. 1 Keb. 24. 

If the Lord incloſe any part of his Com- By Incloſure 
mon, the Common for cauſe of Vicinage is the Common 
gone; for ceſſante cauſa ceſſat effeFus. 1 Roll.“ 896+ 
Abr. 399. I: 

If there is Common for Cauſe of Vicinage But not às ton 
between two Manors, and the Lord of one Copyholder. 
Manor incloſe; this (hall not bind a (opy- 
holder of the ſame Manor, but that he may 
have Common for Cauſe of Yicinage, as he had 
before. 1 Roll. Abr. 399. K. 2. 


Pleadings of Common pur Cauſe de Vi- 
Cinage. 


The uſual Form is, That he and all ſeiſed 
of thoſe Lands, Cc. have Common ratione Vi- 
cinagii, ratione cujus, &c. But the D:fendant Need not be 
avowed in Replevin, Damage-feſant, The _ _ 
Plaintiff replied, That the Locus in quo adjoins © ; 
to the Common to which the Plaintiff's 
Ground adjoined, and that the Cattle of the 
Detendanc, put into his Grounds, have uſed 
Time out of, &c. to eſcape, &c. is good alſo, 
and they need not be ſaid Cattle Levant and 
Coucbant as in Title for Common; the Pre- 
ſcription for the Common is perſonal, 3 Reb. 
388. Smith and Baynard's Caſe. 

One preſcribes, that all che Occupiers of Preſcription, 
B. Ce. Habuere & habere conſuevere Common 
| in 


as 


The Law of Commong. 

in ſuch a Down in C. ratione Vicinagii, The 
Queſtion is, If this be well pleaded withouc 
alledging, that it is Time out of Memory ? And 
the Reporter faith it is not well pleaded, be. 
cauſe Preſcription is the Ground for Common 
of Vicinage; which I conceive is a Miſtake, 
Latch p. 161. Fenkiuss Caſe. 


Qs Befent ſeiſitus de Mel. E terris 
habuit communi® Paſture in Loco, 8c. 
p20 omnibus Daccis Levaid, &c. p tot 
an num. Et qd cepit averia damnid 
fac, 3 Brownl. pl. 299. 

Bar, QU Quer ſeiſitus de Mel. & ter- 


ris habuit communi® Paſture interris 


adjacet) Loco in quo, &c. ſine fenſuris 
E in Loco in quo, &c. cauſa Vicinagit. 
Et ümiliter Defend habuit tommuni b 
in iiſdem terris cauſa Dicinagit. 

Repl' Per maintenance de avow2y & 
craverſe Pzeſcription de Common cauſa 
Vicinagit. 


Trial. 
It is no good Exception to a Witneſs, that 


he has Common pur cauſe de Vicinage in the 


Lands in Queſtion ; becauſe it is but an Ex- 
cuſe of Treſpaſs, and no Intereſt: So it is of 
Shack Common: Trials per Pais 162, Clap- 
bam's Caſe. M. 1657. B. R. 


CHAP, 


a. Di. 2a ns as as a= co.ct..c.c cc -< 
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CHAP. VI. 


Common of Eſtovers, by Preſcription or 
On OE they be claim d, — bat 
Title to them ſhall be good, and what not. 
Whether, and to what Purpoſes Eftovers con- 
tinue upon falling down of, or new Additions 
of the Meſſuage. Grant of Eftovers. Reme- 
9 for the Commoner. The manner ef De- 
claring and Pleading in Actions of Eſto- 


Vers, 


HE word Effovers contains Hedg-bote, 
HFouſe- bote and Plough- bote; and the 
Grant of rationabile Effoverium comprehends 
all theſe : They may be appendant or appur- 
_ to an Houſe by Preſcription, or by 
rant. A 
Obſerve, Bote in the Saxon Language, and 
Eſftovers in the French, are all of one Sent. ru. 1 
fication, viz. to have Compenſation or Satiſ- — 
faction for theſe Pu as Houſe-bote ies 
Eftoverium e/Edificandi & ardendi, Plow-bote 
is Eftoveriam arandi, and Hay- bote is Eftove- : 
rium claudendi, for Gates, Fences, Cc. as a- vid: chop. 1. 
foreſaid ; and theſe Efovers muſt be reaſon- 
able ; and theſe the Lefſee may take upon the 
Land without any Aſſignment, unleſs he be 
reſtrained by ſpecial Covenant. And all theſe hat Rovere 
the Law gives to Tenant for Life, without of common 
Proviſion of the Party; and the ſame Effovers Right belong 
Tenant for Life may have, Tenant for Years to Tenant for 
thall have, A Man may preſcribe to 


Common of Eftovers to his Houſe, but he 
cannot 


have Life or Years, 


46 The Law of Common. 
cannot preſcribe to ſell the Wood. 1 Inf. qr. 
6. 1 Roll. Abr. 401. 11 H. 6. 11.6. - 
Preſcription Preſcription for Eſtovers to repair or build 
for Eftovers to new Houſes, is good; and therefore in Treſ- 
build new paſs for cutting down of Trees, ee. the De- 
Houſes. yerdant juſtifies by Preſcription to have Efto- 
vers; for that he was 'ſeiſed in Fee of ſuch an 
Houfe and Land, and preſcribed to have Eſto- 
vers. for repaying the ſaid Houſes, or for the 
building of new on the ſaid Land, and: juſti- 
fies, cc. Pew Cur preter Williams, it was held 
: for one may grant fuch Eſtovers at 
this Day, and by the ſame Reaſon there may 


be a Preſcription for them. But by Williams, 
le oughe to be reafonable, which is to repair 


antient Houſes, but not to build new ones, 
for then he may cut down” all the Wood and 
it, which ſeems to be a good Reaſon. 
Dut it was adjudged: againft his Opinion. 
Cro. Fac. 25. Counteſs of Arundel againſt 


E. 
Almera reaſa- I here is a remarkable Diverſity in las 
nable. and Kendal's Caſe; reported and agreed by 


Diverſity. feveral Reporters. It is where a Man claims 


reafonable Bftovers in another's. Soil, and 
where he claims all the Thorns or Trees in 
another's Soil; in the firſt Caſe, if the Owner 


for the ty and lutereſt of all the Thorns 
continues in the Owner of the Soil, and the 
other had nothing but Common there; and 

in ſuch Caſe, he who had Ticle of Eſtovers 

jan on tlie, (half have an Action on the Caſe; aliter, where 
ſe. a Man claims omnes ſpinas; there the Lord 


may not cut down Ihornsg, nor licence any 


other 


of the Soil cut don alt the Thorns firſt, he who 
had Common of Eſtovers cannot take them, 
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other to cut them down, becauſe the Deſen- 

dant preſcibes to have all the Thorns grow 

on that Place; and this Preſcription exclud 

the Lord to take any Thorns there. Nev. 

187. Cro. Jac. 25. 1 Bulft. 94, 1 Brownl. 

219. Douglas and Kengal's Cale. | | 
If a Man grant to Leſſee for Years, that he Ever Ap- 

(ball have ſo many Efovers as ſhall ſerve to re- purtenant. 

pair his Houſe, or that he ſhall burn within Grant. 

his Houſe, Ce. during the Term; this is ap- 

purtenant to, the Land, and ſhall run with it 

as appurtenant to the Land into whoſe Hands 

ſoever it (ball come. 5 Rep. 17. in Spencer 8 

on cited in Dean and Chapter of Wmd/or's. 

80 in Plowden 381. If one grant Effo- The Na 

yes ta another, to be burnt ; ſuch — — 

Havſe, it is appurtenant to the Houſe, and Appurtenant. 

is inſeparably incident to it. And ſo Common 

granted in ſuch a Place to one far his Beaſts 

Levan and Couchant in bis Farm of Dale, the 

Common is made appurtenane to this: S 

that he who had the Houſe, by whatſdever 

Title he comes to it after, he (hall have the 

Efovers.; and he who after ſhall come to the 

Bam (hall have Common; and the Efowers; 

may not be ſevered from the Houſe, nor the 

Common from the Farm, unleſs by. Extin- 

evidhment ; for if he who hath the Houſe will 

gent the Revers to another, reſerving to 

him the Houſe, or the Houſe to another, re- 

ſerving to him the Efovers, the Effowers (hall 

not be ſeparated from the Houſe by this, be- 

cauſe they are to be expended in the ſame 

Houſe. Plowd. 381. Sir Henry Nevill's Caſe, 


3 If 


Eftovers not to 
be ſeparated. 


/ 


Grant of Efto» 
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If the Leſſor grant Fire-bote expreſly in his 
Leaſe, the Leſſee may take Trees if there be 
no Under-wood, Tecs N 

The Biſhop Litc and Coventry 
granted to King Edward VI. the Woodward- 
| ſhip of the Foreſt of C. and Efovers pro eaſi- 
amento ditt; Edwardi & bæred ſuorum, by Af: 
ſignment of the Officers of the ſaid Foreſt; 
and if the Aſſignment be not made within 10 
Days after Requeſt, that then King Edward 
and his Heirs ſhould cut down Wood where 
_ Per. * No 1 4 — 
Things to King Edwar 

ns his own Life, the Grant 

to him without the word Heirs, and the 
uſe of Default in the Aſſignment, that it 
| be lawful for the ſaid King Edward and 
is Heirs, ſhall not ſupply the Defe& of the 
ords in the Grant. 1 Leon. p. 2. The Lord 
ger and Sir Walter Aſhton's Caſe, 
A Leaſe is made of a Houſe and Wood 


FO 


Cla 


his 
W 


wherein tis covenanted, That the' Leſſee ſhall 
have 


Houſe-bote and Fire-bote ; by this tis im- 
and meant, That he ſhall not have any 
Woods to uſe or convert to any other 
| but that they do belong to the Leſſor ; 

if the Leſſce uſes them to any other Pur- 
the Leſſor (hall have help in — 
may cut the Woods, leaving to thi 
ſufficient for Houſe-bote and Fire-boot. 


FO. 


Ne 


= 


Whether 
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Frrgsgase WS 


The Lam of Commons 


Whether Eſtovers continue, if tho Meſſuage be 
altered by new Additions, or fallen down. 


If a Man had Efovers, either by Grant or 
Preſcription to his Houſe, he may alter the 
Rooms, and not deftroy his Preſcription. So 
if he make new Additions to the old Houſe, 
and build new Chimneys, provided he build 
none of the Chimneys on the Part newly added. 
4 Rep. Lutterell's Caſe. 

So, If an Houſe happen to decay, a new 
one may be erected on the ſame Place, and 
not deſtroy the Efovers appertaining thereto; 
and Common of Eftovers appendant to an 
Houſe, is not loſt by the falling down of the 
Houſe, but revived by the Re- edifying; in 
Brier and Lakes's Caſe. 4 Hob. 39, 40. 

If an ancient Cottage is erected in the 
Place where the old Cottage ſtood; this is no 
new Cottage, but ic may claim Common as 
an ancient Cottage by Preſcription. But yet, 


is down h i Efo- Sul] 
when the Houſe is down he can claim no Efo- ——— by 
down of the 


vers; and if he ſue for it, and the other plead, 


Eftovers revl- 
ved byRe - edi- 


5 


that his Houſe is down, he ſhall not have Houſe, 


Judgment with a ceſſet execut io, till his Houſe 


be re-edified; for at the Time of Action 


brought he has no Right of Efovers, but it 
is in Suſpence ; therefore it is not a perpetual, 
but a temporary Bar: And if he re-edifie his 
Houſe, he (hall have his Efovers again. Style 
5.446. Hob. 43. in Cooper and Andrews's Caſe. 

Quere, If in ſuch Caſe he bring an Aſfxe, 
of a Quod permittat, and Judgment paſſeth 
againſt him, if he be not barred finally? 


F, Com- 


f 1 


3 N 
een Conmang. 

Nat by grub Common of Eftovers is not loſt by grub- 
— up the bing up the Wood ; but ſtill an Aſſize will lie. 
"Io Hob. 43. Dyer 363. 

The Wood not A. has Common of Efovers in the Wood 
to be convert - of B. (ſcilicet) for Houſe- boot, and he cuts 
= other gown four Trees to repair, and in the working 

s. . they prove unfic for that Uſe; as for Poſts of 

an Hotiſe, ' &c. The Tenant cannot convert 
this Timber co any other Uſe, as to Cooper- 
Ware, Gre. neither can they fell them and 
buy other fit Wood with the Money; neither 
can he enlarge the Houſe with this Timber, nor 
.« board the Sides of a Barn therewith, which had 
' Mud-walts, or the like, before. Per Berkley at 
Verl / ſizes. Clayt. Rep. 47. Earl of Pembroke”s 
Caſe. : 3 | 
Alſo *tis ſaid; If one have Eſtovers in cer- 
tain in 10 Heres of Wood, and five of thoſe 
Acres deſcend to him, he ſhall have the 
whole Eſtovers out of the Reſidue. Vide Cri- 
tica Juris ingenioſa. p. 123. 


Remedy. 


Action on the, Where a Man claims Common of Efovers 
1 in another's Soil, if the Owner of the Soil 
Soil, if he cut cuts down all the Thorns. or Trees firſt, he 
dcwn all the who had Common of Efevers cannot take 
Trees. them away; for the Property and Intereſt of 
all] the Thorns continues in the Owner of the 
Soil, and the other had nothing but the Com- 
mon there. But he who, had Common there 
in ſuch a Cafe, (hall have an Action on the 
Caſe, Vide ſupra. Telv. 187. Cro. Fac. 256. 

Dewglaſs and Rendall's Caſe. © 
It che Commoner had an Eftate for Life 
he (hall have an Aſſize; if but a Term for 
Years, he (hall have Action on the Caſe. So 


Action 
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Action on the Caſe lies by a Tenant for 
Years of an Houſe, to which EFfovers are ap- 
purtenant, or to take Brakes. x Roll. Abr. 
406. Spilman's Cafe. 9 Rep. 112. b. 

A Man has Common of Eftovers, ſo many a ſſiſe lies tho 
Loads per Annum certain, or incertain ſo many the Wood be 
as he thall ſpend in his Houſe ; If I ſtub up grubbed up, 
this Wood, ſo as there neither is, nor will be and the Judg: 
Wood again; yet he ſhall have an Aſſize from went in it. 
Year to Year; And Judgment (hall be to 
recover Seiſin and Damages. 9 Rep. 112. 6. 

Hob. p. 43. | : 
The Statute of 22 Ed. 4. and 35 H. 8. cb. Commoner 
7. which gives Power to Subjects to incloſe ſhall have 
Woods; yet the Commoner ſhall have Com- —— 
mon. Vide the Stat. of 35 H. 8. ab. 17. 8 Rep. Incloſure 
Sir Francis Barrington's Caſe. Woods. 

If I have EHovers in Land, and cut down an Aion a: 
the Eftowers, and a Stranger takes them a. gainft a Stran- 
way; I ſhall have an Action againſt him, tho ger. 
he has Common of Eftovers there alſo. 1 
Brownl. 44. | | ATE 
' It a Leaſe be made of an Houſe and EFo- Action of Co- 
vers, if the Leſſor deſtroy all the Wood, out venantagainſt 
of which the EZovers are to be taken, the the Leſſor, 
Leſſee ſhall have an Action againſt the Leſſor. 

I Saund. 322. | 


Declarations and Pleadings as to Eftovers. 


Jo this Purpoſe is a good Caſe, 3 Leon. 

p.218, Ruſſell and Brock's Caſe, | 

_ Treſpaſs for cutting down 4 Oaks. The 

Defendant pleaded. That the Place where, 

Cc. and that he is ſeiſed of a Meſſuage in D. 

and that he, and all thoſe whoſe Eſtate he 
E 2 hath, 


— 
— 


— — —— 
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hath, Cc. babere conſucvernnt rationabile E#to- 
verium ſuum, for Fuel, ad Libitum ſuum capi- 
end. in boſcis ſabboſcis & arboribus ibidem creſ- 
centibus, and that in Qualibet tempore Anni, ex- 
cept. Fawning Time; The Plaintiff replies, 


That the Place where, &c, is the Foreſt of 
D. and that the Defendant, and all thoſe 


whoſe Eſtate, &. habere conſuęverunt rationa- 
bile Eftoverium de boſcis, & c. per liberationem 


Foreſtarii aut ejus deputat. prout boſcus pati po- 


The Law of 
the Foreft to 
be ſhewn in 
Pleading. 


tuit & non ad exigentiam petentis. The De- 
fendant demurs, and Judgment verſus Quer. 
For if he would have oufted the Defendant of 
his Preſcription, by the Law of the Foreſt, 
he ought to have ſhewed the Law of the Fo- 
reſt in ſuch a Caſe, Lex Foreſtæ talis eſt; for 
the Law of the Foreſt is not the Common Law 
of the Land; and it ought to be pleaded; or 
elſe the Plaintiff ought to have traverſed the 


| Preſcription of the Defendant ; for here are 


Preſcription 
Traver ſed. 


None can pre. 
ſcribe againſt 
a Statute re- 
gularly i 


two Preſcriptions; one pleaded by the Defen- 
dent by way of Bar, the other ſet forth by 
the Plaintiff in his Replication, without any 


Traverſe of that which is ſet forth in the Bar, 


which cannot be good: But if the Plaintiff 
had ſhewed in his Replication Lex Foretæ ta- 
lis eff, then the Preſcription of the Defendant 
had been anſwered without any more; for no 
Man can preſcribe againſt a Statute. 


Iwo Exceptions were taken to the Bar, 1. - 
Becauſe the Defendant hath juftified the cut- 
ting down of Oaks, without alledging that 
there was not any Underwood. Sed non allo- 
catur; for he hath his Choice, ad libitum ſuum. 
24ly, B:cauſe he has not ſhewed, that at the 

Time 
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Time of the cutting, it was not Fawning - Time; 

for at the Fawning Time his Preſcription doth 

not extend to it. This indeed is a material 

Exception: But becauſe the Plaintiff had re- After Demur- 
lied, and upon his Replication the Defendant rer to the Re. 


d demurred, the Court would not reſort to — 
I 


the Bar, but gave Judgment on the Replica- 
tion, and awarded NJ cap. per breve. Quere, — I — 
=_ the 
— — ＋ . 


— — — 


CHAP. VIL 


Of Common of Twrbary and Fiſhery. 


The Nature of Common of Turbary, and how 
Title ſhall be made to it. And the Remedy. 
Of Common of Piſchary, the Nature thereof, 
and of Preſcription therein, &c. 


mon of Turbary is of the fame Nature To what it 
of Eſtovers ardendi; and may not be ap- ſhall be Ape 
pendant to Land, but to an Houſe ; for the Pendant. 
Appendancy muſt follow the Nature of the 
Thing to which it is appendant. 4 Rep. 37.4. 
Tirringham's Caſe, 5 Aff. 9. 
Preſcription to have Turfs tanquam ad Me — 
ſuagium pertin. without ſaying they were to be In Pleading,ic 
burnt, is ill, eſpecially on Demurrer, And — _ 
therefore in Treſpaſs, for entring and digging —— 
his Land; the Defendant pleads, he is ſeiſed burnt in the 
of an ancient Meſuage in D. & omnes qui, &c. Houle. 
have had 14 Days Delf of Turf, ſuch as two 
Men can dig in the Place where, tanguam ad 
Meſuagium pertin. The Bar is ill, becauſe he 
faith not they were to be burnt in the Houſe ; 


and ſo non conſtat whether the Turbary be in 
| E 3 Groſs 
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Groſs or Appurtenant. One may preſcribe to 
have two Loads of Wood out of another Man's 
Land, as in Groſs ; but not as Appendant 
without Application, and annex'd to the Land, 
or Houſe, in Property and Intereſt. Siderfin, 
354. 1 Lev. 231. Hayward and Cannington's 
Caſe. 2 Keb. 290, 312. the ſame Caſe, 

Note, Where Turbary is granted to a Houſe, 
it ſhall paſs by a Grant of the Houſe, cum perti- 
nentiis: See for this, the Caſe of Solme verſ. 
Bullock, Hill. 31, 32 Car. 2. in C. B. where 
Treſpaſs was brought for digging Turves in his 
Soil, The Defendant juftifies by a Grant of the 
former Lord of the Manor to F. S. for dig- 
ging Turves there, to F. S. and his Heirs, to 
be burnt in ſuch a Houſe, and ſhews, That 7. 
S. granted the Houſe cum pertinentiis to the 
Defendant and his Heirs ; and on long and 
. ſpecial Pleadings, the Queſtion was, Whether 
the Turbary ſhould paſs by the Words cum 
pertinentiis, without being ſpecially named? 
And 2 Cro. 179, 180. Brandly verſ. Brook was 
cited that it ſhould not paſs. But held by the 
whole Court, That it did paſs ; For as Com- 
mon Appurtenant may at this Day be grant- 
ed, ſo it may paſs by the word Appurtenan- 
ces, either to Houſe or Land, according as 
— Nature of the Thing is. Vide 3 Lev. 
165. | 

Aſſize lies of Common of Turbary by the 
_— of W. 2. ch. 25. 8 Rep. 48. bu Web's 

e. | | * 
Of all Profits Apprender in certo loco, as Eſto- 
vers, Turbary, &c. the Writ (hall be de Libero 
Tenemento. The Writ ſhall be general, and 
Count ſpecial ; and Judgment ſhall be, that 


The Law of Commons. 57 
he ſhall have it ſeverally. 8 Rep. 47. b. 8 Rep. 
go, Fobn Web's Cafe. 


Common of Piſchary. 


Preſcription to have Common of Piſchary, 
and where. And what ſhall begood, or not. 


A Man may preſcribe to have ſeparalem The Nature 
Piſchariam in ſuch a Water, and exclude the of it. 
Lord : But a Man may not preſcribe to have 
Common of Piſchary, or Liberam Piſchariam 
in ſuch a Water, and exclude the Owner ofthe 
Soil; for this is againſt the Nature of a Com- 
mon of Libera Piſcharia. 1 Inſt. 122. Shirland 
and White's Caſe. 8 Rep. 98. 

In Treſpaſs quare clauſum fregit, the De- 
fendant juſtified, becauſe he ſaid he had a IfaMan claim 
Right to Fiſhing there by Preſcription : But Common he, 
he ſets not forth what kind of Fiſhing he jt alledge 
claimed,(viz.) whether Liberam, ſeparalem or pertains atihs 
communiam piſcationis, nor whether he had it ofanEaſement, 
as Appurtenant to a Meſſuage, Manor, &c. Several Sorts 
but makes it to be a mere perſonal Thing. f Fiſhery. 
Per Cur. It is ill. An Eaſement may be fo 
claimed (as a Way, &c.) without ſaying to 
what it appertains ; but a Common, which is 


an Intereſt, cannot, Hardreſs, p. 407: 


E 4 CHAP. 


ſtrainDamage 
Feaſant. 


He may Di- 
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CHAP. VII. 


Of the Powers and Privileges of Commoners. 
1. In Reſpect to the Common or Soil. 2. In 
Reference to the Lord. 3. In Reference to 
—_ rd 77 * by —_ on 
tbe Caſe, Diſtreſs, Treſpaſs, Of Apiſtment 
and Licence. Where — in x Loſe a 

Commoner may diſtrain Damage-Feaſant , or 


not. 


As to what things a Commoner may do 
or not do, I ſhall conſider it. 1. in Refe- 
rence to the Common and Soil it ſelf, 2. In 
Reſpect of other Commoners, 3. In Reſpect of 
the Lord of the Soil. 4. And in Reſpect to a 
Stranger; and then what he may do in caſe of 
Diſturbance. | 
As to what he may do in Reference to the 
Common and his Fellow - Commoners, you 
muſt remember, what I treated of before con- 
cerning the Nature of Common, and what In- 
tereſt he hath in the Soil; which is no more 
but to put in his Cattle; neither is it properly 
his Common till his have fed there; and 
though he hath Common there, yet he cannot 
meddle with the Land; nor with the Graſs, 


other than with the Feeding of the Cattle, for 


he hath but a feigned or relative Intereſt ; 
That is, Though he hath no Intereſt in the 
Soil, yet he hath Intereft in the Profit of it; 
and therefore he may diſtrain Beaſts Damage- 


EFeaſant, becauſe that is a Damage to the Com- 


moner ; or have his Action on the Caſe, 2 Leon. 
201. 14 H. 8. 10. 4 H. 7. 3. 15 H. 7.15. 
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A Commoner may not do any thing upon May not alter 
the Soil, which tends to the Melioration or the Soil, the? 
it- be to the 
Melioration 


1 of th 
if a Common be every Year in the Winter ſur- — * 


Improvement of the Common; as cutting 
down of Buſhes, Fern, &c. And therefore, 


rounded with Water, the Commoner may 
not. make a Trench in the Soil to avoid the 
Water; for he has nothing to do with the 
Soil, but only to cake the Feed with the 
Mouths of his Cattle. And fo was it adjudg- 
ed in Howard and Spencer's Caſe. 17 Car. 2. 
B. R. A Commoner may not cut Mole-hills 
or Buſhes, nor make Fiſhponds, though theſe 
Acts are for Improvement. But perhaps, if 
Commoners have uſed to dig and ſcowre 
Trenches Time out of Mind, then they may 
do it, as is uſed in the Moors of Sommerſet - 
Otherwiſe, if he fill a Trench in the Comman 
which was dug by the Lord, the Lord ſhall 
have Treſpaſs againſt him. 12 H. 8. 2. 13 H. 


8. 15. Siderf. 251. 10 H. 7. 15. 
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There is a Difference, where the Commoner Yet he may 


intermeddles with the Soil Je novo, and where 
he reforms a Misfeaſance ; he may do the laſt 
but not the firſt; and it's ſaid in Godbol:*s Rep. 
p. 182. That it was holden by the whole 
Court, That the Commoner cannot generally 
juſtifie the cutting and taking away Buſhes off 
from the Common, but by a Special Preſcrip- 
tion he may juſtifie the ſame 2 So he may ſay, 
That the Commoners have uſed Time out of 
Mind to dig the Land to ler out the Water, 
that he may the better take the Common with 
his Cattle. . 2 Bulf; 116. Godb. 182. 

The Commoner may throw down a Gate 
or an Hedge, . which hinders him from coming 
o his Common, | A Com- 


«ct 


form a Miſe 


| 
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$3 The Law of Commons. 
Come upon A Cmmoner may juſtifie his coming upon 
the Land to the Land, to view if the Paſture in it be fit 


* the Pa- to receive his Beaſts. Pl. 17, Fac. B. Spilman's 


Cafe. 
May eat the If a Tenant of the Freehold ploughs it, and 
Corn, ſows it with Corn, the Commoner may put 


in his Cattle, and therewith eat the Corn 
rowing upon the Land: So if he lets his Corn 
fe in the Field beyond the Time uſual, the o- 
ther Commoners may notwirhſtanding put in 
their 2 2 2 Leon. 202, Rin : * 
Every Commoner may break the Common 
— 2 if it 4 — although he does not put in 
ſures. his Cattle immediately, and his Title of Com- 
mon ſhall excuſe him of Treſpaſs. Lit. Rep. 


38. Hambleton's Caſe, 


What As or Things a Commoner may do, or not 
do, in Reference to the Lord, 


Aion on the If the Lord ſurcharge the Common, the 
Caſe for Sur- Commoner may not chaſe the Beaſts; but 
charging. ſhall have an Action on the Caſe, which is a 
ſufficient Remedy. . But the Beafts of a Stran- 

ger he may diſtrain Namage-Feaſant, or chaſe 

them out of the Common; for a Stranger had 

no Colour to have his Beaſts there. Codb. 182. 

Surcharge. If the Lord ſurcharge the Common with 
Conies, the Commoner in Treſpaſs cannot ju- 

ſtiſie his Entry, to chaſe and kill them; for a 

Commoner cannot be his own Judge, for he 

has his Action on the Ciſe: And though the 

Owner of the Soil had no Property in the Co- 

nies, yet ſo long as they are on his Land he 

has Poſſeſſion of them, which is good againſt 

the Commoner. Telv. 104. 2 Leon. 201, 202. 

| Hodeſdn 
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Hodeſdon and Gyſel's Ciſe. 1 Brownl. 208. 
the ſame Caſe. Cro. Jac. 195. the ſame Caſe. 
Bridg. 10. Sambon and Harrilo. 

It the Lord ſurcharge the Common, the yy, aames- 
Commoner ſhall have an Aſſize, or Action on ſurement, 
the Caſe, not Admeaſurement. Fit. 125. 4. 

If the Lord make a Pond on the Common, 
if the Commoner have Common ſufficient 
left, it's good: But if all che Common be 
taken up in a Pond, he may let out the Water, 
and ſo enjoy the Common. 2 Bulſt. 116. 

Carill and Pack's Caſe. 

Action on the Caſe by a Commoner for eat- Lord exclue 
ing up his Common. Per Cur', The Tenants ed. 
of a Manor may preſcribe to have the ſole 
Common for their Horſes in a Meadow after 
the Graſs is cut and made into Graſs- cocks, to 
bind or keep their Horſes there, ſo that they 
do not meddle with the Hay till Lammas day, 
and after Lammas day for all commonable 
Beaſts, Levant and Couchant upon their Te- 
nements at large, without tying, till Lady-day 
in Lent yearly, as to their Tenement apper- 
taining, excluding the Lord of the Meadow 
and Manor, to have any Common or Pa- 
ſture there for this Time, he having the Soil of 
the Meadow the whole Year, and the fole 
Herbage until Lammas, or Share until the cut- 
ting, if he will keep it for Hay. 2 Rolls Abr. 

267, Wheatland and Sir Robert Pain's Caſe. 

The Lord may be ſtinted in his own Soil, Tra he} 
and then if the Lord put in more, the Com- CI — 
moner may diſtrain them Damage. Feaſant. The LordDamage- 
Caſe was, Treſpaſs de clauſo fracto, The De- Feaſant, on a 
tendant juſtifies taking the Beaſts as Damage Surcharge, 
Feaſant, upon ſurmiſing a Cuſtom, that the 

Plaintiff 


Where the 


The Law of Commons. 
Plaintiff being Lord had the Place in which, &. 
intirely to himſelf till Lammas-day; and that 
afterwards it is common for the Tenants, fo 
as the Plaintiff can put in three Horſes only; 
and becauſe he put in more than three Horſes 
he took them Damage-Feaſant. Per Cur, The 


Matter of the taking the Beaſts Damage-Fea- 


ſant ſhall not come in Queſtion, becauſe no- 
thing is in Iſſue but the Cuſtom, and that was 
tried againſt the Plaintiff z bur if the Plaintiff 


PlaintiF muſt would have taken Advantage of this, he ought 
demur, if he to have demurred; and although he had by 
wilt take Ad- this confeſſed the Cuſtom, yet whether the Com- 


vantage. 


The Lord may 


be tinted, 


Diſtreſs. 


moner might take the Beaſts of the Lord Da- 


mage · Feaſant, had then properly came in De- 
bate. And by Fenner, Williams and Crool, 
Such taking is good: For by the Cuſtom the 
Lord is excluded to have but his Stint, and the 
Lord may be well tinted, and all the Veſture 
and Benefit of the Soil is to the Commoners, 
and they have no other Remedy, But by all 
the Juſtices, Had the Cuftom been to diſtrain 
the Lord's Beaſts, it had been good : Though 
it was urged on the other ſide, That the De- 
fendant is bur a Commoner, and it appears 
that the Place where, Cc. is the Soil of the 
Plaintiff, and his Beaſts cannot be taken Da- 
mage-Feaſant on his own Sail. Cro. Fac. 208. 


Yelv. 129. Kenrick and Pargeters Caſe, 


2 Brownl. 60. 6 Tac. 

But in Trulock's Caſe, 14 Car. this Caſe was 
adjudged ; which was, There was a Cuſtom, 
that a Cloſe ought to lie freſh and hain every 
ſecond Year until Lady-day, after the Corn 
cut and carried away, and F. S. had uſed 
Time out of Memory — 
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The Law of Commons, 

the faid Cloſe, after Lady-day till it was re- 
ſown with Corn, for his Beaſts Levant and 
Couchant upon a certain Tenement, as Appur- 
tenant to it; in this Caſe, if the Lord of the 
Soil of the ſaid Cloſe put in his Beaſts into 
the ſaid Cloſe againſt the Cuſtom, when it [ 
ought to lie freſh and hain by the Cuſtom, | If 
J. S. though he be but a Commoner, may | 
take the Beaſts of the Lord Damage-Feaſant; ll: 
for it would be the worſe for the Common, 

if the Lord ſhould feed the Graſs before the 

Common is to be taken. 1 Roll's Abr. 405, 

406. Trulock and White's Caſe, 

If the Owner of the Soil ploweth the Land, Commoner 
and ſow the Land; yet the Commoner may may eat up 
put in his Cattle, claiming the Common; die Lord's 
and he may well juſtifie the ſame, becauſe 
the Wrong begins in the Owner of the Soil. 

2 Leon. 201. Com $M ach , 3 

One grants Common in ſuch a place where, Or Hay i 
e. by this the Grantee may uſe all the Com- Stack 0n the 
mon; and if the Grantor ere& a Stack of Hay Common. 
upon Part of the Place where, &c. and the 
Commoners Beaſts eat the Hay, it's juſtifi- 
able, and the Grantor cannot chaſe the Beaſts. 

Therefore in Treſpaſs, for chaſing his Beaſts, 

the Defendant juſtifies pur Damage-Feaſanr. 

The Plaintiff Replies, and juſtifies; for the 

Beaſts may range over all the Place, and the 

Tort began firſt in the Grantor ; otherwiſe, by 

ſuch means he may defeat his own Grant; No man can 

and by the ſame Reaſon that he may ere& one defeat hisowa 

Stack, he may erect twenty 20 Nlv. p. 201. Grant. 

Fermor and Hunt's Caſe. 1 Bulſt. 220. fame Caſe, 

The Lord may not dig Pirs in the Common; An A&ion on 

for the Statute faith, other Manner of Im- the Caſe for 
provement, 2s of 


\ 


The Law of Commons. 
provement, ( viz.) by Incloſure, And a 
Commoner may bring an Action on the Caſe; 
as this was, for digging of Pits and ſpreading 
of Gravel, by which he loſt his Common. 
The Defendant pleaded, He is Lord of the 
Snil, and that he digged for Coals, making as 
little Damage to the Paſture as might be, and 
averring that he had left ſufficient Common. 
Plea amount - And the Plaintiff demurs, and (hews for Cauſe, 
ing to the Ge- that this Plea amounts to the General Iſſue. 
neral Iſſue. And of that Opinion was the Court. 2 Cry, 
165. 1 Sid. p. 106, Goe and Cotber's Caſe. 


What things à Commoner may do, or not do, in 
Reference to an Eſtranger. 


Diftrain Da- The Commoner may diſtrain the Cattle of a 
mage-Feaſant. Stranger Damage-Feaſant in his own Name; 
for the Damage is to the Commoner. But 

be cannot diftrain the Beaſts of the Tenant 

of the Land Damage Feaſant. If any Man 

An Afton on feed in a Common wrongfully, every Com- 
the Caſe by moner may have an Action on the Caſe againſt 
every Com- him; if the Commoner hath a Freehold, he 
moner. ſhall have an Aſſize; ſo if he has Effovers, if 
a Stranger cut them, he (hall have Aſſize; and 

if he has a Term, he ſhall have an Action on 

the Caſe. But a Commoner ſhall not have an 

Action for every ſmall. Treſpaſs, but füt ſuch 

whereby he had loſt his Common; but the 

Lord ſhall have an Aﬀion for every Treſpaſs, 

The Commoner's Cauſe of Adion muſt be per 

quod proficuum ſuum amiſit. And the Tenant 

of the Soil may have an Action of, Treſpaſs 

though it be ſmall, 15 H. 7. 2. 12. 9 Rep. 

113. Maoy's Caſe, Hob. 43. Fitx. N. B. 58. 

| Copy- 


2.02.2 rr rr, , ⸗ 


The Law of Commons. 63 

Copy holder preſcribes to have Common in An Action on 
the Waſte of the Lord, and brings Treſpaſs on the _ for 
the Caſe againſt a Stranger, for his Beaſts de- _ — 

* - g on the 
paſturing on the Common there. The Queſti- Common by 
on was, Whether this Action lies? For in 15 H. every Com- 
7. 112. it's agreed, That a Commoner can- moner. 
not maintain an Action of Treſpaſs; nor no 
other, but the Owner of the Soil. 12 H. 8. 2. 

And the Commoner has no Right till he has 
taken it by the Mouths of his Beaſts; and the 
Damage is to the Tenant of the Land, and then 
every other Commoner may have an Action, 
and ſo the Stranger ſhall be infinitely preju- 
diced, Per Coke, If a Commoner may di- 
ſtrain Damage- Feaſant ( doing Damage ) 
it proves that he has Wrong ; then by the ſame 
Reaſon, if the Beaſts are gone before his com- 
ing, he may have an Action on the Caſe; other- 
wiſe, one that has many Beaſts may deſtroy 
the Common. in a Night; and it is not like a 
a Nuſance, which may be puniſhed in a Leet; 
But the other is private to the Commoner, 
and cannot be puniſhed in another Courſe. 
And he cited one Whiteband's Caſe : Many 
Copyholders preſcribed to have the Loppings 
and Toppings of Pollards, the Lord cuts them ; 
every Copyholder may have his Action: And 
alſo Hill. 5 Fac. Rot. 1427. George England's 
Caſe, And Warburion was of the ſame Opi. 
= 2 Brownl. p. 146. Crogate and Worms's 
e. 

Copyholder uſeth to have Common, and How the Co- 
an Eſtranger enters and take Turfs; although pyholdersſhall 
the Copy holder had not Damage by this, yet have an Adi- 
if the Declaration be, that he entred with on for _— 
Horſes and Carts, and ſo impaired the Com- af te Cm. 
| mon, mon. 


The Law of Commons. 
mon, an Action on the Caſe lies. He decla- 
Narr“. red, That the Defendant dug ſo many Turts 
there, and then with his Horſes and Carts, 
Herbam tunc & ibidem creſcentem pedibus am- 
bulando & conculcands. from the place aforeſaid 
minus rite ceperit & abcarriavit per d querens 
Communiam ſuam prædictam pro Averiis præ- 
dictit, &c. in tam amplo & beneficial' modo 
prout praantea habuit, &c. Habere won potuit. 
This is a good Declaration. Though the Com- 
moner cannot have an Action for taking and 
carrying away the Turfs; yet his coming up- 
on the Land with his Horſes and Carts to 
carry them is a Prejudice to his Common, 
by which his Comman is impaired, which is 
the Cauſe of Action; and the taking and carry- 
ing them away is a means to empair it. 1 Rolle's 
Abr. 89. Mich. 9 Car. in B. R. Terry and 
Goodjer's Caſe. 

A Commoner Though the Commoner cannot have an A- 
cannot have ion of Treſpaſs, by which he broke his Soil, 
an Action of for that belongs to the Owner of the Soil; 
Treſpaſs, but yet diſtrain Damag*-Feaſant he may, as afore- 
Bamege Ces. ſaid : And the Reaſon is becauſe he has receiv- 
fant, and why. ed Damage, and Amends may be tendred to 
him in Recompence of his Damage, Vide Plus 

Tit. Remedy, 2 Rolle's Abr. 5 52. 9. 
Agiſiment, A Commoner may not agift the Cattel of 
a Stranger, Vide Tit. Common in Groſs. He 
which has Common in Groſs for a certain 
Number of Beaſts, may put in the Beaſts of a 
Stranger, and uſe the Common with them. 

2 Leon. p. 202. 11 H. 6. 22. 6. 
It a Man claim Common ſans numbre, of 
to have Common for 20 Beafts, there he may 
5 giſt other Beaſts for Money, in the Common. 
Grantee 
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Grantee for a certain Number may not com. 
mon with the Beaſts of a Stranger. Firzh. 
N. B. 180. 6. 18 Ed. 4. 14. 6. 

It was a doubt in Monk and Butler's Caſe, 
Whether one who has Commoning for 20 
Beaſts by Grant, can licenſe another to feed 
there with ſuch a Number of Beaſts ; becauſe 
it is for a certain Number, and is as Paſture, 
and not Common, which ought to be taken 

the Mouths of the Beaſts of the Com- 

moner ? But they all agreed, That if he might A Commoner 
licenſe, yet he cannot do it ſans Deed. And — * 
ſo is Rumſey and Raw ſon's Cafe, Raym. 171. Deed. 
In Replevin the Defendant avows as a Com- Vide 2 Lev. 2. 
moner, for taking Goods Damage Feaſant in 2 Saund 324, 
Loco in quo, &c. The Plaintiff pleads in Bar 325. 
of the ſaid Avowry, That the Parſon of D. is 
ſeiſed of ſuch Glebe-Land, and that he had 
Common in Loco in quo, &c. for 200 Sheep Le- 
vant and Couchant upon the ſame Glebe- Land: 
And that the Plaintiff by the Licenſe of the 
ſaid Parſon put in his Cattle; and lilue is 
taken upon the Levant and Couchant, and 
found pro Quer. It was moved in Arreſt of 
Judgment for the Avowant, becauſe Licenſe 
cannot be given by a Commoner, to put in 
the Cattle of a Stranger, ard ſuch Licenſe 
cannot be without Dzed. But one may ju- 
ſtifie to hunt, ec. in the Soil of the Plain- 
tiff himſelf by Licenſe without Deed. Cro. 
Fac. 574. Monk and Butler's Caſe. 

If the Commoner hire other Beaſts to ma- 
nure his Land, he may uſe the Common with 
them ; for they are in a manner his Beaſts by 
the Hiring, and the Beafts which manure the fring 
Land, of Right ovght to have Common. 


47 Ed. 3. 25. 22 A. 84. 
F == 


66 
Where a 
Commoner 
may kill Co- 
nies, or not. 


If J. S. had Land adjoyning to the Land 
of J. D. in which Land 7. N. had Common 
of Paſture, and J. S. makes Cony-burrows 
in his Land, and ſtores them wich Conies, 
which come into the Land of F. D. yet 
F. N. who had Common of Paſture may not 
kill them ; becauſe he had nothing to do but 
to take the Graſs with the Mouth of his Cit- 
tel: And in Everſiey and Wilkinſon's Caſe, 
ſuch a Commoner cannot have an Action on 
the Caſe againſt F. S. who had ſtored the 
Land with Conies, without lawful Grant or 
Preſcription, whereby the Conies came into 
the Lands wherein he had Common, by which 
he loſt his Common, becauſe the Commoner 
may not kill the Conies. 1 Roll. Abr. 405. 
Bellew and Langden, and Everſley and Wilkin- 
ſon's Caſe. 


Where a Commoner may diſtrain or not. 


A Commoner may juſtifie the taking of the 
Beaſts of a Stranger, Damage-Feaſant upon 
the Land. 3 Ed. 3. 27. 15 H. J. 11. 

In an Action on the Caſe, for putting of 
Cattle upon the Common; it was adjudged, 
That if the Cattle of a Stranger eſcape into 
the Common, the Commoner may diſtrain 
them Damage. Feaſant, as well as where the 
Cattle are put into the Common by a Stran- 
ger. Godbolt 185. Morris's Cale. 

If a Man had Common for 10 Beaſts, and 
he puts in more, the Surpluſage beyond the 
10 =_ be taken Damage-Feaſant. 46 Ed. 
3. 12. 6. | 


II 


The Law of Commons. 
If there be a Shack Common in a Vill, 


where every one knows his Part, but it lies in 
Common; yet no Commoner may avow the 


taking the Beaſts Damage-Feaſant in any part 


of the Common, but in that which is his own 
Part. Mich. 8 Fac. B. C. Broadrig's Caſe. 

In what Caſes the Commoner may diſtrain 
the Beaſts of the Lord Damage-Feafant, Vide 


ſupra. 


Who may join in one Claim for Common 
or not. 


Inhabitants in a Foreſt ought not to join in 
one Claim. Jones Rep. 275, 286. 

Tenants in Ancient Demefne may join in 
Claim for Common. 

Copyholders may join, who are Tenants to 


one Lord; and here the Lord muſt preſcribe 


for him and his Tenants. 

Where Tenants in Common ſhall join in 
an Action for a Torr, to the Common, or nor, 
Vide infra. p. 75, 76. 

The Caſe was for Difturbance of Common 
Appendant to his Land; He declared, That 
A. was ſeiſed of the Land for Life, Remainder 
to B. in Tail, the Remainder to the right Heirs 
of B. and that Time out of Mind they had 
Common in this Land for themſelves, Far- 


mers and Tenants, and that the ſaid A. and B. 


let the Land to him for Years, whereupon he 
put in his Cattle, and was diſturbed. It was 
moved in Arreſt of Judgment. 1. Becauſe he 


ſheweth not how the particular Eſtate begun, 


By Wray, Ic a good Exception; for the Plain- 
tilf muſt ſufficiently entitle and enable himſelf 
F 2 to 
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to the Action, which he pretends to be, be- 
cauſe of his Intereſt in the Land; and then 
he muſt ſhew a ſufficient Right and Intereſt in 
his Leſſor. 2. The Preſcription cannot be by 
the particular Tenant, and here he joirs the 
Diftin Ti- particular Tenant, and the Remainder. By 
Demiſe by rer, be ought to make a diſtio ct Title to the 
Tenant for Common, and not confound them as he has 
Life, and him done. 3. He counts that the particular Te- 
inRemainder, nant, and he in Remainder did demiſe, where- 
how to be as jt is but the Confirmation of him in Re- 
— mainder, But per Cur, It is the L-aſe of both, 
Where the 4. He doth not aver the Life of Tenant for 
life of Te- Lite. Per Cur”, It need not be averred, for it 
— for — is the Leaſe of one that had the * rr 
need not Cro. Fac. Paſ. 153, 154. Honywood and Huſ- 
averred. ph A 4 
The Plaintiff declared, He was ſeiſed in Fee 
of a Meſſuage, 60 Acres of Land, 60 Acres 
of Meadow, and So Acres of Paſture in H. 
And that he and all his Anceſtors had had 
Common Appurtenant in 200 Acres of Waſte, 
and that the Defendant had encloſed 3 Acres 
thereof, and diſturbed him of his Common, 
ad damnum. The Verdict finds, That he had 
Common to a Meſſuage, and 90 Acres of 
Land, Meadow and Paſture thereunto apper- 
taining; and for the Reſidue that he had not 
Common: And it was aſſigned for Error, 
That rhey have not found ſuch Common 
whereof the Plaintiff counts, and thew not 
Where the the quantity of the Land, Meadow and Acres 
quantity of reſpectively. But per Cur. The Common is 
the Acres, but Inducement to the Action, and the. ſub- 
and to which, ſtance is the Encloſure, which made the Tort ; 


—— ard it he had had Comman to more or leſs 


only Induce- Land, 
ment. 
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Land, it had not been material to this Action, 
or on this Iſſue ; but had it been upon a Spe- 
cial Iſſue, whether he had Common for fo 
much Land, it might have been otherwiſe, 
Note, The Judgment is 3d Def. fit in mia, 
and alſo the Plaintiff in mia? pro falſo clamore 
ſuo, Cc. for that Land which is found againſt 
him, which is not material; but yet it's good 
enough, becauſe his Complaint was falſe in ſome 
Part. 8 Rep. 62. Beecher's Caſe, Cro. Fac. 629. 
Eardley and Turnock's Caſe. 


Declaration and Pleading in an Action brought 
by a Commoner. 


Where he muſt make a Title, and where he 


need not. 


In an Action on the Caſe for Diſturbance of 
Common, The Plaintitf declared on Seifin of 
one Acre in Fee, and of another for Years, 
and that he had Common for all Cattle Levant 
and Couchant upon both Acres. The Deten- 
dant juſtified for Common alſo. And it was 
found he had not Common, The Plaintiff need 
not make any Title in his Declaration, (6 Go. 
50. b.) being grounded on the Poſſeſſion only, 
So of ſtopping a Way, a Watercourſe or Lights, 
there needs no Title, the Cauſe hereof being 
the Damages only, and the Title is colla- 
tera), So in Treſpaſs the Title is not neceſ- 
ſary. 3 Keb. 820. Saunders and Williams's Cale. 


If a Commoner bring an Action on the g profcuum 


Caſe for Depaſturing and Conſumption of the amiſt. 


Graſs, it muſt be ſuch as he may declare per d 
proſicuum ſuum amiſit, and not every petit Da- 
mage: But the Lord of the Soil, or Terre- 
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tenant may have an Action of Treſpaſs done 
in a Wafte or Common, be it more or leſs, In 
an Action on the Caſe the Plaintiff declared 
upon the Cuſtom of Commoning in ſuch a 
Place: The Defendant demurred to the Decla- 


ration, and for Cauſe ſhews the Cuſtom was 


not well laid ; for the Plaintiff declares of a 
Cuſtom of Commoning pro averiis, viz. pro 
equis, bobus, equabus & pullis, and the word 
pullus is of an uncertain Signification ; for it 
may ſignfie a Calf, a Lamb, or any other 
young Beaſt or Fowl. And per Curiam, The 
Exception is good. If the Preſcription had 
been pro omnibus averiis, it had been good, 
and the ( viz.) thould have been void; but 
here it's only pro averiis, Et Nil capiat per 
billam. 9 Rep. Mary's Caſe, 2 Leon. 184, 
Cro. El. 198. Styles's Rep. p. 289. Chapman and 
Brook's Caſe, 23 Car. 1. 1 Scyar and Dyer's 
Caſe, 

The Plaintiff counts in an Action on the 
Caſe for Depaſturing, &c. his Common, 
That the Defendant put in his Beaſts (which 
is a Miſ-feaſance, Yet the Action is good, for 
the Feeding by which the Common is deſtroy - 
ed, is found, which is the Subſtance ; and it's 
not material how the Beaſts came in, and the 
Plaintiff is a Stranger : But I conceive the 
Defendant might have pleaded, that the Beaſts 
eſcaped for want of Fencing, had the Caſe 
been ſo. 9 Rep. 484. Mary's Caſe, | 

As for Declarations on Preſcription, Vide in- 

a Tit. Preſcription; 

Claydon brought an Action on the Ciſe 
againſt Sr Ferom Horſey, for erecting an 
Houſe in à Certain place called Risborough- 

| Com- 
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Common. And alledged in certain, That ei e- 

one who had Common in Risborough afore- 
ſaid, Oc. and did not alledge, That the Com- 
mon is in the Manor of Risborowgh : But he 
declared, That there is ſuch a Cuſtom in the 
Manor of Risborowgh. And per Cur*. The De- 
_ claration is good, becauſe there is but one 
Risborough alledged, and therefore of neceſſity 
it muſt be meant de Manerio. Godb. 252. 
Claydon and Sir Ferom Horſey's Caſe. 

Where a Commoner need not make Title by 
Preſcription in his Declaration. Vid. infra Tit. 
Declaration, Preſcri; tion. 

The Plaintiff declares in an Action on the 
Caſe, That a long time before, and yet, he is 
ſeiſed of certain Meſſuages and Lands in, &c. 
and that he had to theſe Meſſuages Time be- 
yond Memory, Common Appendant in 600 
Acres of Waſte, and that the Defendant had 
made certain Cony-burrows, where the a- 
foreſaid Conies eat up the Graſs. And the 
Detendant digged the Heath, &c. 1. Ex- 
ception, It is not expreſly alledged, That he 
was ſeiſed of the Houſe and Land, to which 
the Common is Appendant at the Time of 
making the Cony-burrows; but that long be- 
fore, and he is ſeiſed, but not at the Time of 


making the Warren. Per Cur. The Declara. Averment. 


tion is good. 2. Exception, He declared, That 
the Defendant had made Cony-burrows, and 
with the aforeſaid Conies had eat up the 
Graſs, where he had not alledged any ſtoring 
of the Cony-burrows with Conies. As to 
this Point it's ill, yet the digging the Cony- 
burrows is to the Prejudice of the Plaintiff, 


and ſufficient to maintain the Action. Quære of 
F 4 the 
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the firſt Exception, for though to ſay the Leſ- 
ſor was, nnd yet is ſeiſed, is a ſufficient Aver- 


ment of the Life of the Perſon, (as Winch 


ſaid ) yet in the principal Caſe a Tort may be 
made, and he not ſeiſed, at the time tho* he was 
ſeiſed betore and after. As in Caſe of Grant and 


Repurchaſe ; yet after Verdict it's good. 


Winch p. 16, 17. Grice and Lee's Caſe. 
In an Action on the Caſe for encloſing a 
Field where the Plaintiff ought to have Com- 
mon, and ſhews that the Copyholders in 10 
Acres which were the Plaintiff's, have uſed to 
have Common for certain Beaſts, from the 
4th of Auguſt, till All Saints day in 4 Acres; 
and ſhews that the Detendant the iſt of May, 
which was before the Time for Common, had 
encloſed the ſaid 4 Acres ſepibus. per d he 
could not have his Common : The Detendane 
Pleads not Guilty, and it was found for the 
Plaintiff: It was moved in Arreſt of Judg- 
ment, becauſe he ought not to have Common 
till the firſt of Auguſt. And he had alledged, 
Saith not the That the Encloſure was the ficſt Day of May, 
Encloſurecon- and had not alledged that it continues, and fo 
tinued. it does not appear to the Court, that he had 
Cauſe of Action. By Richardſon, The con- 
cluſion per quod, &. is a good Averment, 
and though it had not been good, yet the Ju- 
22 ry found him Guilty; for if he Encloſure did 


And Judgment was given for the Plaintiff. 


But by Dodderige, the per quod being the Cor- 


cluſion of the - Plea, cannot amount to an 
Per quid, &c. Averment ; but if any matter be in the De- 
is no ſufficient cla ration that amounts to an Averment, it's 
Everment. good; but the per 4 is an Illation, and an In- 
| SS, 3 ference 
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not continue, the Defendant was not Guilty. 
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ference out of the precedent Declaration, 
and does not amount to an Averment; for it is 
the Concluſion and not the Matter of Action: 
But all agreed, That after a Verdict the De- 
claration is good. 

Vide Levant and Couchant, infra Tit. Pre- 
ſcription. a 

Declaration by a Corporation. Vide 1 Saun- 
ders, Rolins and Hoskins's Caſe. 


Pleadings to Actions on the Caſe, or Treſpaſs, 
| brought by a Commoner. 


An Action on the Caſe for digging the Soil, 
and ſpreading it on the Land, per quod he loſt 
his Common, ec. The Defendant pleads, 
He was Owner of the Soil, and digged a Pit 
for Coals, doing as little Damage as could be, 
and leaving ſufficient Common. The Plaintiff 
demurs ſpecially, as amounting only to the 
General Iſſue. The Bar is good, he has Ele- 
ction to plead as here, or non cul”, The Com- Oyner of the 
moner has Right all over the Common, and soil muſt ju- 
therefore he hall have an Action againſt a ſtifie. 
Stranger; but the Owner of the Soil digging 
part he muſt juſtifie ſpecially, as on Approve- 
= 1 Keb. 390, 454. Coo and Canthorn's 

ſe, | 

An Action on the Caſe by a Tenant at Will, Juſtifie 1 
for Deſtruction of his Common of Paſture, —— _ 
with the Conies of the Defendant, and Build- 
ing an Houſe upon the Common. The De- 
lendant pleads a Grant by King James, of the 
Manor of Bromoſgrove, and Free Warren with- The King can- 
in it, and juſtifies. The Plaintiff demurs. Per not Grant a 


Cur, The Plea is ill; for the King cannot grant — ä ren 
5 a F > 8 Ee Preju- 
a Free ice of a Com- 


moner. 
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a Free Warren to the Prejudice of a Com- 
moner. * 3 Cro. 462. and the Grant may not 
enable one to ere& an Houſe, Sir Tho, Fones 
p. 5. Timberley and Grubbam's Caſe. 

An Action on the Caſe, for that he digged 
a Pit in ſuch a Common, by occaſion whereof 
his Mare being ſtraying there, fell into the ſaid 
Pit and periſhed. The Defendant pleaded 
non cul and found for him. The Plaintiff 
moved in Arreſt of Judgment (to ſave Coſts) 
that the Declaration was not good; for when 
the Mare was ſtray ing 


Right why his Mare ſhould be in the ſaid 


Damnum fine 
i njur Ids 


Variance be. 
tween the O- 


riginal and 


the Declara» 
tion, 


Common, the digging of the Pit is lawful 
as againſt him, and though his Mare fell in 
there, he had not any Remedy ; for it is dam- 
num abſque injuria, and ſo an Action lies not 
for him. And ſo was the Opinion of the 
Court. And is was adjudged, upon the De- 
claration, and not upon the Verdict, that the 
Bill ſhould abate. Cro. Fac. 158. Blyth and 
Torbam. | 

The Original Writ was, That the Plaintiff 
was ſeiſed in Fee of 60 Acres, ec. and that 
he and all his Anceſtors had Common Appen- 
dant, &c. And that the Defendant had en- 
cloſed three Acres thereof, and diſturbed him 
of his Common to his Damage of 40 J. The 
Declaration ſuppoſed to the Plaintiff's Da- 
mage of 100 J. Per Cur. This Variance be- 
eween the Original and the Declaration is not 
Error, being after a Verdi& and not Guilty 
pleaded, and the Jury finding but 12 d. Da- 
mages it's well enough, eſpecially now upon 
the Statute of 18 Elix. the Variance not be- 


ing Matter of Subſtance; though this — 
n 


, and he ſhews not any 
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been a good Exception in the Common Bench 
before Plea pleaded : Bur if the Verdi& had 
found more Damages than were compriſed in 
the Writ, and leſs than is in the Declaration, 
the Judgment had been erroneous, ior there is 
not any Writ to warrant it. Aliter, when the 
Damages are leſs than they be in the Writ or 
Count. Cro. Fac. 629. Earley and Turnocł. 
Who may have theſe Remedial Actions in 
in reſpe& of their Eſtate, or in Reference of 
Joinder in Action. Vide ſupra. 

If a Commoner hath an Eftate by Copy, at 
Will, for Term of Years, or Freehold, he may 
have an Action on the Caſe or Treſpaſs, ac- 
cording as the Tort is. Two Tenants in Com- 
mon of a Common are; and the Terretenant 
or a Stranger chaſeth the Beaſts of one Tenant 
in Common, he only may have an Action on 
the Caſe; otherwiſe, if they plow the Land, where Te- 
or do an equal Tort, For the Rule is, Where nants in Com- 
the Tart is as great to one Tenant in Common mon ſhall join 
as to the other, there they ſhall join in a Per- Or not. 
ſonal Action. Another Difference was, as to 
Tenants in Common joining, or not; if one 
Joint-tenant, or Tenant in Common bring an 
Action ſolely, and the Defendant pleads Not 
puilty, and by the Verdict it appears, that the 
Defendants are Tenants in Common, there 
the Plaintiff ſhall have Judgment, becauſe he 
ought to have pleaded in Abatement of the 
Writ; but if it appear by the Declaration, or 
the Plaintiff's own Shewing, that he had a Difference 
Companion not joined with him, Judgment betwixt what 
ſhall be arreſted, as it was in the Principal appeared on 
Caſe. Latch, p. 152. Hardman and Which- che Verdi, 


> | and what of 
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The Husband brought an Action on the 
Caſe without his Wife, for Diſturbance of the 
Common which he claimed in the Right of his 
Wife. Vide 2 Bulſt. 14. Baker's Caſe. 

Tenant at Will may have an Action on the 
Caſe, for the Deſtruction of his Common of 
Paſture, with Conies of the Defendant, and 
building an Houſe on the Common, Sir Tho, 
Fone's Rep. 5. Timberly againſt Grubham and 
How. 

If two Joint-owners of a Sum of Money are 
robbed of a Suin of Money on the Highway, 
they may join in one Action again the Hun- 
dred. Dyer 370. vide 2 Leon. 12. | 

If the ſeveral Cattle of A. and B. are di- 
ſtrained, and C. in Conſideration of 10 l. paid 
him by A. and B. promiſes them to procure 
the Cattle to be re- delivered to them: If they 
are not re· delivered, one joint Action lies. For 
tis ſaid the Conſideration is intire and cannot 
be divided. Style, 156, 157, 203. Vide 1 Roll. 
Abr. 31. Z. 9. 

A. holds Lands of ſeveral Lords by Heriot- 
Cuſtom, and to defraud them of their Heriots 
makes a fraudulent Gift of all his Beaſts heri- 
otable, Tis ſaid all the Lords may join in an 
Action for this Tort upon 13 Elix. Dyer 341, 


ſed Quere. 


CHAP. 
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CHAP. IX. 


Of particular Remedies, and Actions which a 
Commoner may have for Diſturbance, Enclo- 
ſure, Deſlruttion, Surcharging, &c. Of Aſſize. 
What is ſufficient Sieſin to have Aſſize of 
Common. Where, and in what Caſes the Com- 
moner ſhall have Aſſize, and bow to be brought. 
Of Pleadings in Aſſize. Of a Quod permit- 
tat. Admeaſurement of Paſture, where it 
lies, and the Proceſs thereupon, and where 
after Fudgment on a Surcharge @ Secunda 
ſuperoneratione lies. 


ND firſt of Aſſize, Vide ſupra Aſſize pur 

Eſtovers, Turbary. But Note, Of a 
Common a Man cannot be diſſeiſed if he 
will. 1 Keb. 511. 


What is ſufficient Seiſin to have Aſſize of 


Common. 


Putting in of Cattle is Seiſin, but not a 
Tortious Putting in; if I put in the Beaſts of a 
Stranger to give me Seiſin, it ſhall be good. 
Fitz, 180, F. F. K. 

If a Man recover Common, and the Sheriff 
upon a Writ of Seifin comes to the Place, and 
d:liggrs to him Seiſin by Parol ; this is good 
to have an Aſſize. 1 Roll. Abr. 404. 

Seiſin of Leſſee for Years of Common is 
good for him in the Reverſion ; ſo the uſing 
of Common by Tenants at Will, is Seiſin 
ſuficient for a Reverſioner to have an AC 
ſize, Grantee for Years of a Common uſeth 

it, 
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it, this gives Seiſin to him in Reverſion. 6 Re, 
57. Brediman's Caſe, 1 Roll. Abr. 404. 


Where, and in what Caſes the Commoner ſud 
have an Aſſize, and bow to be brought. 


WK a Commoner hath Freehold in a Com- 
mon, and the Lord or any other depaſture 
and conſume all the Grafs, the Commoner ſhall 
have an Aſſize; but it ought co be ſuch, pr 
quod proſcuum ſuum amiſit. 9 Rep. Mary's 
Caſe, Bridgman. p. 10. 4 Rep. 37. 

And if the Lord ſurcharge the Common, 
an Aſſize lies, but not an admeaſurement of 
Paſture. Fitz. 125. D. 

If the Lotd approve and not leave fuffic- 
ent, the Tenant ſhall have an Aſſtze. Fitz. 
125. D. Wy 

And by the Statute of V 2. cap. 25. Aflirt 
lies of Common of Turbary, Piſchary, &c. 28 
well as of Common of Paſttre ; for at Com- 
mon Law before that Statute there were but 
two Writs of Aſſize of Novel Diſſein, ( vis.) 
An Aſſize de Libero Tenemento, and an Aſſize 
de Communia Paſfuræ for his Cattle, which 
was ſo neceſſary, that without it his Freehold 
could not be manured ; and the Aſſize de Libr 
Tenemento did lie of Houſes, Land, Rent and 
other things which lay in Render, whereof 4 
Pretipe did lie at Common Law; but of 
Profits Apprender which confifted in Can. 
endo, Colligendo, Habendo, Reeipiendo Ex- 
cendo, no Aſſize lay at Common Law, but the 
Party was driven to his Quod permittar, in which 


was great Delay, and they which had but an l. 
ſtate for Life, could not maintain that * Ard 
erc- 
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therefore = Aſſize - of Common of Tur- 

, Piſchary, or Eſtovers, which conſiſt in 
22 and ſo the Act expreſſeth it in parti- 
cular, and in other like Commons, which any 
hath appertaining to his Freehold, or by Spe- 
cial Grant, at leaſt for Term of Life ; now 
when a Man claims Common in the ſeveral 
Land of another, or as the Statute calls it, 
Paſcat alterius ſeparale, &c. that is, Where 
one claimeth Common Appendant, Appurte- 


nant, in Groſs, and for the Uſe of the ſame 


doth put in his Cattle, this Claim and Put- 
ting in of his Cattle is a Diſſeiſin of the Seve- 


ralty of the Land: And in that Caſe the 


Owner of the Soil may bring his general Writ 
of Aſſize of Novel Diſſeiſm ; and if the Te- 
nant plead, that the Plaintiff was Tenant of 
the Land the Day of the Writ purchaſed, and 
yet is, that the Land was and is his Several, 
and the Defendant did feed his Several with his 
Cattle, and prays the Aſſize : And if it be 
found for the Plaintiff, he ſhould have Judg- 
ment to hold the Land as his Several, and Da- 
mages. But if the Cattle come in by way 
of Eſcape, this is a Treſpaſs and no Diſſeiſin of 
the Severalty. , 

A Man ſeiſed of Land whereunto Common 


is Appendant is diſſeiſed, the Diſſeiſee cannot 


uſe the Common until he entreth into the 
Land whereunto it is Appendant. But if a 
Man be diſſeiſed of a Manor whereunto an 
Advowſon is Appendant, he may preſent unto 
the Advowſon before he enters into the Ma- 
nor : And the reaſon of this Diverſity is, be- 
cauſe in the Caſe of the Common, it ſhould 
be a Prejudice to the Tenant of the * 

3 or 
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Treſpaſs and 
no Diſſeiſin. 


Note. 
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for if the Diſſeiſee might do it, the Diſſeiſor 
might alſo put in his Cattle, which ſhould be 
a double Charge to the Tenant, but not ſo 
of an Advowſon. 1 Inf. 122. Cheney and 
Fiſher. 
In Aſſize of Common, all the Tenants of 
the Land dont le Common, Cc. ought to be 
named. Fitz. 180. L. 4 Co. 37. b. g. 
PM But Note, If a Man be diſſeiſed of Com. 
Afſze bons mon Appendant or Appurtenant, and after he 
by Feoffment. makes a Feoffment of the Land to which, &. 
he ſhall never have Aſſize or any other Re. 
medy. Fitz, N. B. 180. F. 
Aſſize abated. And alſo, If the Plaintiff uſe the Common 
depending che Aſſize of Common, the Writ 
ſhall abate: Aliter if the Cattle eſcape. Fitz, 
183. M. , 

In Treſpaſs, if the Defendant juſtiſie the put. 
ting in his Cattle for Common, which he 
claims from Pentecoſt to a certain time every 
Year, which is traverſed modo & forma, and 
ver did. the Jury find that he had Common in vigilis 

Pentecoſtis, in feſto, and the Day next to this, 
to the Time, this is found for the Defendant; 
otherwiſe in an Aſſize of Common, becauſe 
there he ought to recover his Title. Trials 
per pais 297. * 
Where Aſſzee It the Lord ſurcharge the Common, the 
lies, and not Tenant (hall not have a Writ of Admeaſure- 
Admeaſure. ment of Paſture againft him, but he ſhall hare 
—_ Pa- an Afſize of his Common againſt his Lord, 
Fiz, N. B. 125. 4. | 
SY if the Lord approve the Common, and 
does not leave ſufficient Common to the Te- 
nant, the Tenant ſhall have an Aſſize, and not 
a Writ of Admeaſurement, 


3 Pleading 
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In Aſſize of Common, if the D-fendant 
faith, Thar the Land where, '&c. is hors de ſen 
Fee, 8c. although this is not a P.ea to put 
the Demandant to make Title in the Aſſize, 
yet if he make Title upon a Grant within Time 
of Memory, he ſhall be eſtopped after in ano- 
ther Action to claim the Common by Preſcrip- 
tion; but if after in another Action between 
them he make Title by Preſcription, and the 
other admit it, this laſt Eſtopple ſhall avoid 
the firſt Eſtopple, ſo that he may make Title Eftopple. 
to * Common by Preſcription. 11 H. 6. 
27. b. 


Quid permittat. 


When a Man has Common of Paſture for Where it lies. 


his Beaſts, and he is diſturbed by a Stranger, 
ſo that he cannot uſe his Common, then he 
ſhall have a Writ of Quod permittat, if he be 
utterly diſturbed of his Common. Fitz. N. B. 
123. Bridg. p. 10. 

This Wric hes of Common of Paſture, Tur- Writ. 
bary, Piſchary, and de rationabilibus Eſftoverits 
againſt the Diſſeiſor himſelf or his Anceſtor, 
and not in other Degrees. 

If it be of Common in Groſs, then theſe Common in 
Words ought to be in the Writ, tanquam per- Grols. 
tinens ad Liberum tenementum ſuum. 

The Parſon of a Church (hall have a Quod 
miltar of Common in the Right, and al 
in the Nature of a Mortdaunceſtor. 2 ft, 


G But 


/ 


Parſon. 
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But 1 ſhall ſay no more of Quod per mittat 
or Aſſize for Common, theſe being now ge- 
neraliy turned into Treſpaſſes and Actions on 
the Caſe. 


Of the Vrit De admenſuratione Paſturz, or 
Admeaſurement of Paſt are; Where it lies, and 
the Proceſs thereon; and where after Fudg. 
mem on a Surcharge a Secunda ſuperonera- 
tione lies. 
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Admeaſurement of Paſture is, where Com- 
moners have Common Appurtenant, ( ſed Quære 
of Appendant, 2 Inſt. 86.) 1 Roll. Rep. 356. to 
their Freehold, and one ſurchargeth the Com- 
mon by putting in more Beaſts upon the Com- 
mon than he ought, the Commoner who finds 
himſelf aggrieved, may have againſt him this 
Writ of Admeaſurement of Paſture, and by 
x this Suit all che Commoners as well thoſe 
which have not ſurcharged che Common, as 
- thoſe that have, (hall be admeaſured. Fitz. 
N. B. 125. | | 
Writ of ag- Note, This Writ is Vicountiel, and is not re- 
meaſurement. turnable. 2 
What Reme- If the Tenant ſurcharge, the Lord ſhall 
dy if the Lord not have this Writ againſt the Tenant, but he 
ſurcharge, may diſtrain the Surpluſage Damage Feaſant, 
what if the Vide x Danv. 809. 1. & N. Lutw. 394. allo 
Tenant. jf the Lord ſurcharge the Common, the Te- 
nant ſhall not have this Writ againſt the Lord, 
but he ſhall have Aſſize of his Common 
againſt his Lord. Vide poſt 89. 
This Writ lies where one hath Commgn Ap- 
rtenant for a certain Number, or Common 
by Eſpecialty for a certain Number: But he 


* . 


Where it lies. 


which 
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which hath Common Appurtenant without 
Number, or Common in Groſs ſans Number, 
this Writ lies not againſt him. F. N. B. 
125. „, 5 „. 
But in ſuch Caſe the Tertenant may diſtrain 
the Cattle. Vide 1 Saund. 3 


* 


This may be moved. out o the County by Removal 


Pone into the Common Pleas ; and the Proceed- 
ings thereon ſee in Fitz, ubi ſupra, | | 
If one be once aqmeaſured by a Writ of 
Admeiſiireinent of Paſture directed to the She- 
riff per the Sheriff, and after he ſurcharge the 
Common again; then the Party who ſued;the 
firſt Writ hall have another Writ to the She- 


riff called a Secunda ſuperoneratione, the Eſſect Secunde fuper- 


of which Judicial Writ is, that the Sheriff in oneratione. 
the preſence of the Parties, if they will be pre- Where it 


ſent, being warned, ſhall enquire by a Jury of 
the ſecond Surcharge, and what Cattle ſur- 
charged, and the Value; which if it be found 
and returned under the Seal of the Sheriff, 
and the Seals of the Jurors, the Juſtices ſhall 
adjudge Damages to the Party, and the Cat- 
tle ſhall be forfeited to the King. But Obſerve, 


This Writ of Secunda deliberations, lies not but And againft 
againſt them that are named and thereof con- Whom. 


victed in the firſt Writ: But enough of this 
to ſhew how the Law is in theſe Caſes; for 
this ſort of Remedy is much out of Uſe. Fitz. 
N. B. 126. b. Co. ſur M. 2. c. 8. 
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For ſtopping 
a Way to the 
Common. 


Aſſize, Caſe 
of Election. 


For Plowing 
up Lands in 
which, 
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CHAP. X. 
Of Aﬀions on the Caſe or Treſpaſs brought by a 


Commoner. For what Cauſes. Where and 
what Title he muſt make. And where he 
need not. - The manner of Declaring. What 
Fuſt ification is good, or not. Variance be- 
tween the Original and Declaration. Who 
may join in one Claim for Common, or not. 
Who may bave theſe Remedial Action. Te- 
nant in Common. Baron and Feme Tenants 
at Will. Foinder in Action. Of Action 
brought againſt a Commoner, and Declara. 
tions and Pleadings tberein. 


F* 


Crion on the Caſe lies for ſtopping his 

Way to the Common. Formerly it was 
held, that if the Defendant tataliter had ſtopt 
up the Way, that an Aſſize of Nuſance lies; 
but if it were ſtopt up in Part, an Action on 
the Ciſe ; but it was reſolved, that for totally 
ſtopping up the wav an Aſſize of Nuſance ot 
Action the Caſe lies at the Election of the Par- 
ty, be the Ropping by the Tenant of the Free- 
hold, or by a Termor, or by an Eſtranger. 
Cro. Elix. 845. Cantiel and Church, Style's Rep, 
164. Ayre and Pincbeomb. 


Plaintiff declared that he wes ſeiſed in Fee 
of certain Lands, and that he and all thoſe 
whoſe Eſtate, Cc. have Common of Paſture 
in ſixteen Acres of Land called D. from the 
time that the Corn was reaped till, &c. and 
alſo Common of Paſture in Lands called R. 
omni tempore Anni, as Appendant to the ſaid 

Meſſuage 


— e 1 * nnn. 
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Meſſuage and Land, and that the Deſendant 
had plowed the ſaid Lands, and ſo diſturbed 
him of his Common; it was moved in Arreſt” 
of Judgment (after Verdict pro Quer) that it 
appeareth, that the Plaintiff was ſeiſed in Fee, 
and ſo he ought to have an Aſſize; but per g 
cm, He may alſo have an Action on the Caſe, Ale gr Caſe 
and therefore the Difference in Robert Mor- for a Com- 
ris's Caſe, 9 Rep. is over-ruled. 2 Leon. p. 184. moner in Fee. 
Caſe 229. Levered and Townſend, Holland and 
Leveret cited in Morris's Caſe, | 

A Copyholder Commoner may have an Ac- For taking 
tion on the Caſe againſt a Stranger, for en- Turts. 
tring and taking the Turfs, if the Declaration 
be laid that he entred with Horſes and Wag- 
gons, and ſo impaired his Common. 1 Roll. 

Abr. 89. Terry and Goodier. | 

One Commoner alone may have Action on 
the Caſe againſt a Stranger, for depaſturing 
his Common, for he may take them Damage- One Commo⸗ 
Feaſant, and that proves he has a Wrong; and Pet alone may 
by the ſame Reaſon if the Beaſts are gone be- —"— 
fore his coming, he may have an Action on Ca. 
the Caſe; for otherwiſe one that has many 
Beaſts may deftroy all the Common in a 
Night, and ſhall not be puniſhed ; and it's not 
like to a publick Nuſance, which is puniſhable 
ina Leer, but the other is private to the Com- 
moners, and one Commoner may have this 
Action, though every other Commoner may 
have the ſame Remedy. My Lord Hobart ci - 
ting this Cafe of Morris in Cowper and An. 
drews's Caſe faith, It the Lord of the Soil 
p:ough it up, or make a Water of it, every 
Freeholder may have an Aſſize, and every | 


Copyholder an Action on the Caſe, So is 
‚ G 3 Il bit 


* 
. 


FWhitland's Caſe cited in Crogate and Morris's 
82 2 Brownl. 149. 9 Rep. Robert Morris's 
& 2 Biownl. 147, Crogate and Morris, 


26. 


| 43. 
| | ern ar Will ſhall have an Action on the 
| Caſe for eſtrpRiop of Paſture with the Co- 
\i | nies of the Defendapt, and building an Houſe. 
} eee Common, Sir, Thomas Fonei p. 5. Tm. 
nw) 5 KS. 
4 Raon 09; the Caſe fox inclofing Common. 
NF The Preſcription is to have. Common when the 
1 Corn is reap'd quouſque ee : Judg- 
ment pro querente ; but an Action lies not for 
nat Ploughing, Vide ifrs. 2 Keb, 838. Ai 
—_—_— eee 
He, thac claims Common of Efovers, if the 
Caſe per Com. Owner of the Soil cut down all the Trees firſt, 
Sur: * the Commoner cannot take them, but ſhall 
have his Action on the Caſe. Vide ſupra. tit. 
even, and Remedy. Yelv. 187. Dowglas and 


Kendal's Caſe. | 
Action on the Caſe lies againſt the Lord 
for ſurcharging the Common; vid. ſupra. 

Adion on the Caſe lies by a Commoner againſt 
the Lord for eating up his Common, where 
the, Lord is excluded as to Time. Vide ſupra 
Whitland's Caſe. So he, may have an Action 
on the Caſe againſt the. Lord for digging Pits. 
Vige ſupra tit. What Commoner may do in 
reference to the Lord. : 

Commoner (hall not have an Action of Treſ- 
pals quare clauſum fregit. Vide ſupra. 

A Commoner cannot have an Action of 
Treſpaſs for breaking the Soil, for the Soil be- 
longs to another; but an Action on the 8 

c 
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he may, per quod proficuum ſuum amiſit. Vide 
infra 


Note, There is a Diverſity between an Acti- 
on of Treſpaſs, and an Action on the Caſe, as 
to entire Damages. Vide tit. Damages. 

If one who has no Right to Common does 
put his Cattle upon the Common, he who is — Da- 
a Commoner, may take the Cattle Damage- — 4 * 
Feaſant upon the Common; and it is not ne- 
ceſſary for him to aver, that he hath Damage What Title 
by them, for he hath an Intereſt, and that the Commo- 
doth authoriſe him to remove the Nuſance; — 
but he muſt make Title to the Common, and gion © 
if it be but by Implication only, it's well e- Where he 
nough after a Verdict, though he ſhew not need not (hew 
that he hath Common for Cattle Levant and lie — _ 
Couchant. Vide Declaration, infra tit. Preſtrip- = — — 


tion. Style 482. Bronge and More's Caſe. Couchant, 


Actions brought againſt a Commoner, and 
Declarations and Pleadingt. 


Treſpaſs is brought againſt a Commoner. Commonet 
He juſtifies by filling up Trenches made by the may have an 
Lord. Per Wyndham, He may fill them up. —.— * o 
Per Kelynge, He cannot, but where a Stranger he Tt 
digs: Bur he may have an Action on the digging 
Caſe againſt the Lord; the Reaſon why he Trenches. 
cannot fill up a Dirch is, becauſe the Soil is in- Q If he may 
termedled with. 1 Keb. 884, 936. Howard and fill chem up. 
Spencer. 

If a Man which claims Common Appurte- pere 2 
nant, puts in any Beaſts which are not Levant Commonet 
and Couchant, he doth Wrong to the Lord, ſhall te a 
and ſhall be puniſhed as a Treſpaſſet. 2 Saund, Treſpaſer. 
327. 

G 4 Treſpaſs, 
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Treſpaſs, 2 clauſum fregit, & berbam 
ovibus ſuis depaſtus eſt. The Defendant ſaith, 
That at the Time of the Treſpaſs he was ſei- 
ſed of the Manor of A. and that he and all 
thoſe whoſe Eftate he hath, &. had a Sheep- 
walk in the Place aſligned for all the Year, for 
all Beaſts Levant and Couchant upon the Ma- 
nor, &c. The Plaintiff replies, That the 
Defendant ſuch a Day put 200 Sheep on this 
Land, and that theſe Sheep were Levant and 
Couchant upon the Chantery- Fold. The De- 
fendant demurs. The Replication is ill; it's 
not a Confeſſion and Avoidance, nor a Tra- 
verſe of the Bar: If he had ſaid ducentas alias 
oves, the Juſtification had been avoided, and 
the Defendant might have pleaded Not guilty 
to them. And when he ſaid they were Levant 
and Couchant upon the Chantery-Fold, yet this 
is but an Argument. He ſhould traverſe ab/- 
que  boc that it was parcel of the Manor; 
and an expreſs Allegation of the Bar may not 
be anſwered by Argument, Lit. Rep. 45. Fob 
ſon and Norris's Cale. | 


CHAP, 
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CHAP. XL 


[bat Intereſt the Lord hath in the Soil and Com- 
morning, and bis Remedy for any Damage, 
Diſturbance, 8c. Of  Approvement by the 
Lord, Where and in what Caſes Approve- 
ment may be made by the Lord, or not, and 
bow Approvement muſt be. Of what Thing 
or Common Improvement ſhall be, or not. 
Remedy for the Commoner , if the Lord on. 
Approvement leave not ſufficient Common, and 
bow the Sufficiency ſhall bz tried. 


HE Lord may diſtrain for Damage- piftrain. 
Feaſant, or other Damage in his Soil, A 
the Beaſts of any one who had not Right 
to put them there, tho he had not any Intereſt 3 
in the Herbage. 2 Saund. 328, Hoskins and 
Robins's Caſe. + 9.0 | 17800 
The Lord may have an Action for ever 
ſmall Treſpaſs; but the Commoner ſhall not Treſpals. 
have his Action on the Cafe for every ſmall 
Treſpaſs. Vide ſupra Fitz. N. B. 38. 
It the Lord claim Common in his Free- 
holders Land, it ſhall be intended to be reſer- . 
ved upon the firſt Contract for tae Land. Lit. 
Rep. 264. | ' 
if a Tenant who had Common Sans Num- 
ber ſurcharge the Soil, the Lord may di- 
ſtrain him; but the Writ of Admeaſurement 
lies not. 1 Saund. 344, 345. Ante 82. | 
It the Owner of the Soil grants Common 
Sans Number, yet he ought to have ſufficient 
Common. 1 Roll, Abr. 396. 


BE A. 
> 9721 vo 


. 


Tenant may 


How Im- 
provement 
muſt be made. 
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If the Lord alien in Fee the Soil where 
Common is taken, ſaving his Power of Pa. 
ture as Lord, he ſhall have Common there as 
Lord; iner, without any ſaving; but the A- 
liener ol the Soil may paſtute it as the Lord 
had done before. 1 Roll. Abr. 396. 


of Approvement by the Lord and Tenants. 
| 
Before the Statute of Merton c. 4. at Com- 


mon Law the Lord could not approve ; be- 
cauſe the Common iſſued out of the whole 
Waſte, and every Part thereof, except in caſe 
— Common Appendant. But by this Act he 
mn of Paſt againſt a Tenant, that has Com- 

ſtare Appendant, although the Com- 

ant be without a certain Num. 


ber, A to have ſufficient Paſture for Beaſts, 


Quanti) inet ad Tenementa ſua. © Now by 


the Stat. of V. 2. c. 46. the Stat, of Merton 


extends not only between the Lord and Te- 
nant, but between Neighbour and ' Neigh- 
bours; for many Lords of Waſtes, Woods and 
Paſtures, have been lerted to make Improve. 
ment by the Contradiction of Neighbours, 
though they had ſufficient Paſture : If the 
Lord has Common in the Tenant's Ground, 
the Tenant may = aided within this Act of 


M. 2. c. 46. 


Where, and in what Caſes Approvement may be 
made by the Lord, or not; and how this Ar- 
'  provement muſt be. 


As to the manner how” the Improvement 


muſt be; it muſt be divided by ſome Enclo- 
| ſure 


The Law of Commons. 


ſure or Defence, ſa as it may be made ſeve- 
ral; for it is lawful for the Tenant to put his 
Cattle into the Reſidue of the Common; and 


if they ſtray, into that Part, whereof the Ap- 
rovement is made, in default of Encloſure, 
is no Treſpaſſer. Now by the Statute of V. 
2. if Perſons. unknown in the Night, or other- 


wiſe, ſo ſecretly proſtrate the Ditches, Hedges, 
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Statute of 


Sec. ſo as the Lord cannot know againſt whom . 2 ( 46. 
to bring his Aſſize, or other Action; and the of proſtrating 
Men ot the Towns next adjoining do not in- Encloſures 


dict the Miſdoers, thoſe, next Towns ſhall be Night. 


diſtrained to make the Hedge or Ditch at their 
own Coſt, and yield Damages to the Lord; 
and they have a Year and a Day for the In- 
dicting of them: And by the Indictment, the 


Lord (hall. know againſt whom to bring his 


Action; and if they do not, the Lord ſhall 
bring his Action upon this Statute againſt 
them. Co. ſur Stat. Mer. c. 4. M. 2. c. 46. Sir 
Will. Mallories's Caſe. 1 Roll, Rep. Sir F. Pro- 
fer and Mallory's Caſe. 


% 


See the Form of the Writ, for the Lord 


framed. on this Statute of V. 2. for throwing 


down Encloſures, and the Sheriff's Demeanor 
therein, and Retorn thereof, and the Proceſs 


therein. Cro. Car. 280. Vide p. 439. 580. Le 


Roy ver. Les Inhabitants de Epworth & 15 


Vills adjacen. 1 Keb. 829. Le Roy againſt the 


Inhabitants of St. Brevills. 


The Lord pleads in an. Action on the Caſe An a a; 
by. a Commoner, for digging of Pits, that he — — 
is Lord of the Soil, and that he digged Coals, Commoner, 
leaving ſufficient Common, &. Per Cur”, digging of 


Ibe Lord may not dig Pits, whereinto the 
Beaſts of the Commoner may fall; for the 
Statute 


Pits by the 
Lord, no Im- 
provement. 
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Statute intends other manner of Improvement, 
ſcilicet by Encloſure. Sid p. 106. Goe and 
Cotler, 1 Keb. 453. Meſme Caſe. 

No Improve · One cannot improve againſt his own Grant, 

ment againſt though it be to a certain Number. 1 Ke, 

a Man's own 430. | 

Grant. The Lord by the Statute of Mert. ought to 
leave ſufficient Paſture for Common, and 
Egreſs and Regreſs from the Tenements to the 
Paſture, So per Stat. W. 2. 

The part ap- If the Lord doth improve part of the Com- 

proved is diſ. mon, he ſhall not have Common in the Re- 

charged of ſidue of the Land, for the Lands improved; 

Common. becauſe he cannot preſcribe for that which is ſo 
improved, 4 Leon, 44- 


Of what Things or Commoning, Improvement 
ſhall be or not. 


To what fore Neither the Statute of M.rton, nor the 
of Common Statute of V. 2. do extend to any Common, 
the Statute but to Common Appendant, or Appurtenant 
extends, and to his Tenement, and not to a Common in 
to what not. Groſs, to a certain Number, or by Grant. Co. 
ſur Stat. V. 2. 46. 
Five Sorts of But there are five kinds of Improvements, 
Improve- that both between Lord and Tenant, and 
ments with- Neighbour and Neighbour, may be done 
out leaving . . * 
ſuffcient without leaving ſufficient Common to them 
Common. that have it, any thing in the Statute of Mer- 
ton, or 42 V. 2. notwithſtanding. 1. Wind- 
mills. 2. A Sheep-houſe. 3. Cow-houſe, 4. En- 
larging of a Court neceſſary, or 5. Curtilage: 
Theſe are but put for Example, for the Lord 
may erect an Houſe for a Beaſt keeper, a 
Dairy, or Milk houſe, &c. | 


But 


1 
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But the word neceſſary muſt be applied to Neceſſary In. 
Curtilagii; and it ſhall not be taken accord- largements 
| ing to the Quantity of the Freehold he has ID — 
there, but according to his perſonal Eſtate or ftood * 
Degree, and for his Dwelling and Abode ; 
for if he has no Freehold there in that Town 
but his Houſe only, yet may he make a ne- 
ceſſary Enlargement of his Curtilage. 

One encloſeth two Acres of Common 
( where were but three Acres) to enlarge the 
Curtilage of his Houſe, and becauſe it did 
not appear it was for his neceſſary Reſiance, 
Judgment was given that he may not en- 
cloſe. The Caſe was, The Defendant juſtifies 
in three Acres for Common: The Plaintiff re- 
plies, he has an Houſe adjoining to the Place, 
in which the Defendant juſtified for Common, 
and that by JF. 2. c. 46. he took two Acres to Neceſſary in- 
inlarge his Curtilage; and demurs, which is largement, 

frivolous: It ought to be an Ancient Houſe, * f. 
and to ſhew it, though the Party makes no 
Preſcription but only a Privilege, which is 
given by the Statute to Houſes in general; 
and here needs no Averment that he left ſuffi- 
cient Common; the word z:ceſ/ary ſuppoſeth it 
ſhould be averred ancient, and not a Neceſſity 
of his own making. It's not for Houſes of 
Pleaſure or Convenience; an Hop-ground 
or Park is not within the Statute. judgment 
tor the Defendant on the Demurrer. Sid. 79. 
1 Reb. 283, 314. Nevil and Hamerton. 

A Marſh in Common to two Vills be- 
tween them and their Tenants, by Preſcription, 
for their Sheep, being ſalt; Quære if this may 
be approved, 1 Keb, 876. Pate ard Brown- 
low's Caſe, 

Re. 


A Marſh. 
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Remedy for the Commoner, if the Lord on Im- 
ovement leave not ſufficiens Common; and 
— the Sufficiency ſhall be tried. 


He may have an Aſſize; and if by the Af. 
ſtre it ſhall be found, that the Plaintiff had 
not ſufficent * and Regreſs, or not ſuffi- 
cient Paſture, then the Plaintiff ſhall recover 
Seiſin by the View of the Jurors ; ſo that b 
the Diſcretion and Oath of them, the Plainti 
{ſhall have ſufficient Paſture, and ſufficient In- 
preſs and Regreſs aſſigned to him, and that 
the Diſſeiſors (hall yield Damages; or he may 
have Treſpaſs ; for many times he ſhall fail to 
have a Writ of Aſſize. Or if the Lord do en- 
cloſe any Part, and leave not ſufficient Com- 
mon in the Reſidue, the Commoner may break 
down the Encloſure, becauſe it ſtandeth upon 
the Ground which is in his Common. 


Bar al Avowry. 


QÞ K. ſeiũtus de manerio incluſit E 
app2op2tavit parcellam terre vaſte inde, 
E reliquit ſafficiew communiam & viam 
Þ tenent manerij red. 

Repl' Qn quer habuit communtam 
Päſtur. Et Traverſe qu N. reliquit 
ſufficiew communiam & viam in reid. 


Hen. 45, 55. 


So it ſeems, the Commoner in that Caſe 
may have an Action of Treſpaſs, &c. againſt 
the Lord or any other that either Iaclo- 
ſes or ſurcharges the Common. But * an 

Action 
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Aion againſt the Lord the Plaintiff muſt par- 
ticularly ſhew the Surcharge, Cc. See 2 Mod. 


S In an Action of Treſpaſs brought by.a Com- 
moner againſt a Stranger for putting his Cat- 
tle in the Common, per quod Communiam in 
tam ampli modo habere non potuit, the Defen- 
cant, pads a Licence from the Lord to put 
his Cattle there, but does not aver there is 
ſufficient 1 left — the 8 
this is no ea. For though it may be 
objected, That the Plaintiff may. reply there- 
to, yet the Surcharge or Want of ſufficient 
Common being the very Gift of the Action, 
the Defendant ought to plead thereto. 2 Mod. 
6. adjudged, ſed Vide 1 Lutw. 107. And Note, 
The ſufficiency or Non-ſufticiency of Common 
is traverſable. 


CHAP. XII. 
Of Apportioument, Extinguiſhment, Suſpenſion, 


Reviver of Common. 


3 


Where, and what Common ſhall be apporti- 


oned or Not. 


Ommon Appendant is patty and A 
8 ſeverable by the Act of the Party, but — — 


Common Appurtenant is not ſo; as if a Man apportionable 
had Common Appendant in $ belonging 
to 20 Acres, if he ſell xo of his Acres, or buy 


Part of the 40 Acres, the Common may be 
divided and apportioned, pro rata (I it hoo 
of en 


* 7 1 


”_ _ = 7 o 9 
a 1 — 
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been Common Appurtenant it had been loſt.) 
So is Tirrmgham's Caſe, If A. had Com- 
mon Appendant to 20 Acres of Land, and en- 
feoffs B. of Parcel of the 20 Acres, to which, 
e. this Common ſhall be apportionable, and 
B. ſhall have Common pro rata. And when 
Part of the Land to which, &. is aliened, there 
2 — may preſcribe 5 have Com- 
mon for Beaſts Levant and Coucbant upon his 
| — Lands. $9 if a Commoner purchaſe a Parcel 
apportion- of the Land in which he hath Common, yet 
able. the Common ſhall be apportioned; but it is 
not ſo of Common Appurtenant, or any o- 
ther Common. Hob. p. 25. 4 Rep. Tirring- 
bam's Caſe, Int. 1. p. 122. 
Now Common is admeaſurable, according 
to the Quantity and Quality of the Freehold, 
to which he claims to have common Appen- 
dant. 37 H. 6. 34. 
By a Leaſe © In a Leaſe of a Common, during the Leaſe 
for Years the for Years the Common is not ſuſpended or 
—_— of 4 diſcharged; for each of them ſhall have Com- 
or diſcharged, mon rateable, and in ſuch a manner, that the 

Land in which, &c. ſhall not be ſurcharged; 
and if fo ſmall a Parcel be demiſed, which 
will not keep one Ox or a Sheep, then the 
Common fall remaifi with the Leſſor; ſo al- 
ways es the Land in which, ec. be not ſur- 
charged, 13 Rp 65, 66. Morris and Web's 
Caſe, 2 Brownl. 298. Meſme Caſe, and 
1 Erownl. 180. 


., 


— There is a Difference between Common Ap- 
mon Appen. pendant, which is of Neceſſity, and Common 


dant and in in Groſs; for in the Cafe of Common Appen- 
Gross, as to dant, if one Tenant of the Manor do purchaſe 
Apportion- the Szigniory, and. then grants over the Te- 

I nancy, 


ment. 
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gancy, the Common which he had before 
ſhall be ſtill Appendant ; aliter, of a Common 
in Groſs, Owen p. 122. A 
Common 3 is againſt common Common Ap. 


Right, and therefore not apportionable. 4 Rep, unte rant not 
Tirringham's Caſe. And therefore, "Y abb — 


If a Commoner purchaſe Parcel of the chaſe of part 
Land in which, &c. all the Common is ex- of the Land 
tinct. 8 Rep. 78. in which, Sr. 

But Common Appurtenant and Common gat that and 
Appendant (hall be apportioned by Alienation, Appendant 
or Sale of part of the Land, to which Com- areapportions 
mon is Appurtenant or Appendant ; fo is Hob. able by Sale 
235. where one had a Common Appurtenant * the 
to 10 Acres, for all his Beaſts Levant and which, K* 
Gouchant upon the ſame; and ſells Part of it: 

It was adjudged, That the Common ſhould be 
apportioned, and every one ſhould have Com- 

mon for his Beaſts Levant and Conchant upon 

his Part ; for there are things entire in ſeveral 

Degrees, ſome that cannot be divided by any 

Act of the Parties, as Warranty, Conditions, 

Ge. which yet by Act in Law are divided: 

But the Caſe of Common is not ſo ſtrict an 

 Entirety ; and the Miſchief of the Generality of 

the Caſe, requires an Extenſion for the com- 

mon Good. And fo is Wiat Wild's Caſe, in 
Co. 8 Rep. F. S. ſeiſed of one Meſſuage and 40 
Acres, Time whereof, Cc. had Common of 
Paſture in 200 Acres, in the ſaid Manor of 

C. FJ. S. enfeoffs F. B. of 5 Acres in Fee, 

F. B. ſhall have Common of Paſture in the 

laid 200 Acres, pro omnibus averiis ſuis com- pegiily; 
municalibis ſuper præd 5 Acras terre Levant, 

&e. So that the Rule is; By Purchaſe of 

Part of the Land in _— Ge. the Common 


1 


” 
: 
- , 
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Tis ſevera - 


The Law of Commons. 
is all deſtroyed ; — Aliendtion of Part of 
the Land commonable, to which, &c. the 
Common is Apportionable. Hob. 235. Anony- 
mus, 8 Rep. 79. Wiat Wild's Cas, 

Ie appears by the Preſcription in Wild's 
Caſe, That the faid Common is ſeverable; for 
the Preſcription is to have Common -in the 


Land, in which, &c. to be taken by the Mouths 


of the Beaſts, which are Levant and Couchant 
upon the Land, to which, &. and this ex- 
tends to all and every Parcel, and cannot be 
more Damage or Charge to the Tenant of the 


Land, in which, Cc. after the Severance than 


was before; for no other Beaſts may depaſture 
there, except thoſe which are Levant and Con- 
chant upon the Land, to which, &c. But if he who 
has Common purchaſe Parcel of the Land, in 
which, &c. all his Common is extinct, or it he take 
a Leaſe of Part of the Land, all is ſuſpended; be- 
cauſe it was the Commoner's folly to intermedle 


with Part of the Land to which, &c. which be- 


longs not to him; but when the Commoner 
intermeddles but only with his own Lands, by 
the Alienation of it, this ſhall not turn to hls 

rejudice in ſuch a Caſe; for this is not a- 
gainſt any Rule in Law, as the other Caſe is, 
when he purchaſeth Parcel of the Land, in 
which, & c. becauſe his Common Appurte- 
nant is againſt common Right, and he cannot 
common in his own Land which he has pur- 
chaſed, And it the Law ſhould be otherwiſe, 
all the Common Appurtenant in England would 
be deſtroyed ; for no Land continues. fo intire- 
ly as it was ab initio; but for Payment of 
Debts, Advancement of Daughters, Part may 
be ſevered; the Alienee therefore ſhall have 
Common. Vild's Caſe, Com- 
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Common Appurtenant may be ſevered from Common Ap- 


Ks . urtenant ſe. 
the Manor, eſpecially when it is granted with — — — 


Parcel of the Manor. Jones's Rep. 397. 

A Fold-courſe for 3 — be: Appar — | 
tenant to a Manor, and this without ſaying f 
Levant and Coucbant. And if the Lord grant 
or leaſe to another Parcel of the Manor, as 
divers Acres, Parcel of the faid Manor, with 
the ſaid Fold-courſe, this ſhall paſs as Appur- 
tenant to the ſaid Acres. For it is not neceſ- 
ſary for them to be Levant and Couchant on 4 
the Manor, and it's no Prejudice to the Owner | 
of the Land, where the Common is to be 
taken, 1 Roll. Abr. 232. Day and Spooner's 
Caſe. | 

A. hath Common of Paſture Sans Number Where not- 
in 20 Acres of Land, and 10 of theſe Acres — 
deſcend to 4. the Common without Number 2 0 
is entire and uncertain, and ſhall not be ap- — 
portioned, but remain. But if it had been Commoner 
Common certain, (as for 10 Beafts ) in this it ſhall re. 
caſe it ſhall be apportioned. 1 Inſt. 149. a. So main, and 
is Cro. Car. 432. Common certain may well 5. ere it ſhall 
be divided, or annexed to part of the Manor: , W 
And ſo may a Fold - courſe, which is in the 
Nature of a Common certain; and there can- 
not be any Prejudice to the Terretenants, for 
they cannot be charged with more than they 
were before. The Caſe was, In an Action on 
the Caſe, R. F. was ſeiſed in Fee of the Ma- 
nor of T. and he and his Anceſtors, Time 
whereof, gc. had a Fold · courſe for his and 
their Sheep, not exceeding 300, in 70 Acres of 
Land in T. pred every Year for 14 Days 
after the Corn was carried away, &c. and 


ſhews that he by Deed let to the Plaintiff 73 
H 2 Acres, 
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Acres, Parcel of the. Manor, with the Fold- 
courſe, for 5 Years; and that the Defendant 
had encloſed, and thereby diſturbed him of his 
Plea. Fold-courſe. The Defendant pleads, There is 
a Cuftom in any part of his Lands lying 
in the faid Vill, That any one may incloſe 
any Part of his Lands lying in the com- 
mon Fields, and therefore he encloſed this 
Land Iying in the common Field. It was ad- 
judged, That the Fold-courſe being in Nature 
of a Common certain, may be divided and 
Traverſe the annex'd to Parcel thereof : But the Plea was ill, 
Preſcription hecauſe he did not traverſe the Preſcription in 
— in the the Declaration; and he cannot plead a Pre- 
Declaration, oth ; = <tr 
and pleading ſcription againſt a Preſcription ; but he ought 
a Preſcription. to anſwer the Preſcription alledged in the 
Count. And by Hobart, in Roberts and Young's 
Caſe, the dividing of a Common from the 
Manor cannot prejudice the Common. Cro. 
Car. 432. Spooner and Day's Caſe, Hob. p. 286. 
If a Man ſeiſed of 60 Acres of Land, pre- 
ſcribes to have Common in other Lands for 
all his Beaſts Levant and Couchant upon it, 
Common pro and he makes a Feoffment in Fee of 5 of theſe 
rata. Acres, his Feoffee (hall have Common Appor- 
tionable pro rata; for the Common is joint 
and ſevera], and no Surcharge or Wrong by 
this is made to the Tenant. 1 Roll. Abr. 235. 
Morton and Wood's Caſe, 
By Leaſe of. If one preſcribe to have Common to two 
Land Com. Yard-Lands, for four other Beaſts, four Horſes, 
mon pro rata. &c. after Severance of the Common, and 
when the Land is not ſowed to have Com- 
mon all the Vear; and after he leaſeth one of 
the Yard Lands for Years, the Leſſee ſhall have 
this Common pro rata. 1 Roll. Abr. 235. Vide 
Supra. It 
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I he which hath Common Appurtenant to 
Land, demiſeth Parcel of the Land to another, 


the Leſſee ſhall have Common for the Beaſts 
Levant and Couchant, Wildman's Caſe 8 R. 


By Feoffment of Parcel of Land cum pertin Common paf- 
without Deed, the Common paſſeth as Appur- ſe 


tenant ; and ſo of Part. Fones's Rep. 397. Sa- 
cbeverel's Caſe. But the Caſe in Cro. Car. on 
a Special Verdict in Treſpaſs, is this. 

E and others were ſeiſed in Fee of the Place 
where, &c. being a great Waſte, and in 2 H. 


and 50 of Paſture, in Stallingron ) Common 
for him, & omnibus tenentibus ſuis in Stal- 
lington pro omnibus averiis ſuis communicali- 
bus omni tempore anni in prædicto vaſto, Ha- 
bend the ſaid Common of Paſture to the ſaid 
Prior and Convent & Succeſſoribus & tencnti- 
bus ſus imperpetuum ; the Priory being diſſol- 
ved, the King grants the ſaid Tenements with 
all Commons thereunto Appertaining to R. H. 
and his Heirs, who by Feoffment conveys 33 


Acres, Parcel of thoſe Tenements, cum pertinen- cum pertiner- 
tiis to the Defendant, who therefore juſtifies riis. 


the uſing of the faid Common Appurtenant. 
Reſolved, That this Common created in 2 H. 4. 
and ſo within Time of Memory, may be ſaid 
Common Appurtenant, and may paſs by Fe- 
offment, as Common Appurtenant, together with 
the ſaid Tenements; and it was Reſolved, Tho 
but Part of the Land be conveyed, yet it is Com- 
mon Appurtenant, as Common for the Beaſts 
Levant and Couchant upon the ſaid Tenements, 
and (hall well paſs by che Words cum pertin, 


and ſo may well be apportioned, Cro. 
3 Car. 


pertinentiis. 


Upon Grant 
0 of Part of the 
4. granted by Deed Indented to the Prior, & c. Land over, the 
of Stone, (who were ſeiſed in Fee of 3 Mef- Common is 


ſuages, 100 Acres of Land, 30 of Meadow, not extind, 
but apporti- 
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BY Purchaſe | 
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Car. 482. Sacheverel and Porter. 1 Rol. Abr. 
234. Meſme Caſe. | 


Where Common ball be cctinct by Purchaſe of the 


Land out ef which, or Parcel of it, by Alie- 
nation of the Land, or Parcel of it, or not ; 


and where it ſhall be ſuſpended. 
Unity of Poſſeſſion of the entire Land to 


Parcel of Which, &. and of the intire Land in which, 
the Land _ Cc. makes an r 2D of Common 
of which, 5. Appendant, as Bradſhaw's Caſe, in Tirring- 
— AP- hams Caſe. N. B. was ſeiſed of the Place 


RU“ . 


where, Cc. in Fee, and G. F. was ſeiſed in 
Fee, of an Houſe and 20 Acres of Land in A. 
pred”, and that the (aid G. F. and all thoſe 
whoſe Eſtate, Oc, have had for him, his Far- 
mers and Tenants, Common in.the ſaid Place 
where, &c. and that G. F enfeoffed of the 
ſaid Tenement the ſaid N. B. and N. B. let to 
the Defendant the ſaid Houſe and 20 Acres 
of Land, with all Common appertaining & 
uſitat cum prædicto Meſſuagio. This Common 
is extinct by Unity of Poſleſſion, and cannot = 
be revived again by cheſe Words. So it is of 
Common Appendant; but by the Words of 
the Leaſe, ir is a new Grant. 4 Rep. 38. 4. 
Tirringbam's Caſe. 

The Rule is, Unity of Poſſeſſion of ſo bigb and 
perdurable Eftate, of the thing claimed as of 
the Land out of which it is claimed, by Preſcrip- 
tion, ſhall deſtroy the Preſcription ; becaule it is 
an Incerruptior: in the Righc; bur Preſcription 
or Cuſtom cannot be loſt by the Interruption 
of the Poſſeſſion for 10 or 20 Years, If a Par- 
ſon. hath Common Appendant to his Parſonage 

, 10. 
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out of the Lands of an Abbey, and afterwards 


the Abbot hath the Parſonage appropriated to 
him and his Succeſſors, in that Caſe the Que- 
ſtion was, If the Common were extinct? Dyer 
was of Opinion that it is; becauſe he hath as 
high an Eſtate in the Common as he hath in 
the Land: But Myndbam and Mead contra; 
that the Abbot has not as perdurable an Eſtate 
in the one as in the other; for the Parſonage 
may be diſappropriated, and then the Parſon 
ſhall have the Common again, like the Caſe 
of a Nuſance, 2x Ed. 3. 2. Aſſize of Nu- 
ſance was brought for ſtraitning a Way, which 
the Plaintiff ought to have to a Mill; the De- 
fendant alledgeth Unity of Poſſeſſion of the 
Land and of the Mill in V and demanded 
Judgment: The Plaintiff ſaid that after that, V. 
had two Daughters and died ſeiſed, and the 
Mili was allotted to one of them in Partition, 
and the Land to another, and the Way was re- 
ſerved to her that had the Mill; and the Aſſize 
was awarded; and ſo by Partition the Way was 
revived and appendant as it was before, and 
yet V. the Father had as high an Eſtate 
in the Lands as in the Way. 

The Plaintiff replies to an Avowry for 
Damage-Feaſant; that J. S. ſeiſed de virgata 
terre in A. and that he and all thoſe whoſe 
Eſtate, ec. have uſed to have Common of Pa- 
ſture, pro omnibus averiis levan & cuban ſu- 
per virgas terre in loco vocat D. quando jacet 
friſcus, and pleads a Feoffment of the Moiety 
of the Virge of Land to himſelf, by which he 
put in his Cattle: The Defendant demurs. 


Walmeſley and Owen held this to be Common Common Ap- 


Appendant, and ſo not extinct by Unity, as 
H 4 Com- 
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pendant and 
Common Ap- 
purtenant, 
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Common Appurtenant is, and therefore may 
not be determined by Diviſion of the Land. 
Anderſon and Beaumont took this to be Com- 
mon Appurtenant, as it is alledged in the Pre- 
. ſcription, and then being without Rate, the 
Diviſion of the Land determines the Common. 
Co. Lit. 114, b. Godb. p. 4. Mo. p. 463. Smith 
and Bowſall. 
"WM The Plaintiff in an Action on the Caſe inti- 
tien. tles himſelf by Preſcription to a Fold - oourſe 
for Sheep upon all the Lands in ſuch a Field on 
Michaelmas-day, and ſo to Lady-day, the Lands 
being unſown; and for that the Defendant 
put on Sheep, ec. before Michaelmas-day and 
after, and thereby fed the Grounds, the Plain- 
tiff could not take ſo good Feed, per quod act io, 
&c. By Hale, Norf. Summer. Aſſizes, 1698, 
1. The Owner may put on Sheep and feed his 
own Grounds before Michaelmas, unleſs a Cu- 
ſtom be to the contrary, which ought to be 
laid in the Declaration. 2. It appearing that 
Part of the Lands, ec. had been the Lands 
of the Plaintiff, who was Lord of the Ma- 
nor, and preſcribed as ſuch, and there being 
no Exception of thoſe Lands in the Preſcripti- 
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m_ = on, the Plaintiff was nonſuit; for as to thoſe 
ty of Poſſeſſi· Lands the Preſcription is gone by Unity of Poſ- 
| eon. ſeſſion. 
| Shack. But Shack-Common ſhall not be extin& by 
Unity of Poſſeſſion. Vide infra. 
of the Lands of the Abbey of S. as Appurte- 
nant to certain Lands of the ſaid Abbey of D, Ic 


The Houſe was diſſolved, and the Poſſeſſions 
thereof given to the King by A& of Parlia- 
ment, Habend in as large and ample Manner, 


- Se, 


Mm 
Abbot of D. was ſeiſed of a Common out af 
| 
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Ce. The King grants the Poſſeſſions of the 
ſaid Abbey of D. to A. and the Poſſeſſions of the 
faid Abbey of S. to R. Per Cur. The Common 
is extinct and not revived by Unity of Poſ- 
ſeſſion ; for the Words of the Declaration ſhall 
be conſtrued according to Law, and by the 
Law, the Common (hall not remain againſt 
the Unity of Poſſeſſion- 

By Purchaſe of Part of the Land in which, Common Ap. 

&c. Common Appurtenant is all deſtroyed ; —_ by 
but by Alienation of Part of the Land to Parcel of ci. 
which, &. the Common is apportianable : Land in 
Vide ſupra 97. And if a Man make a Feoffment which. c. 
of Land in which he had Common Appendant, 
this ſhall extinguiſh the Common perpetually. 
If he which has Common Appendant purchaſe 
the Land out of which this iſſues, in Fee, the 
Common is extinct by this. Tirringham's 
Caſe, and Wiat Wild's Caſe. 1 Roll. Abr. 
932. Cateby's Caſe, Rol. 935. 

If he which had Common in Groſs purchaſe Common in 
the Land out of which this iſſues, the Com; Groß. 
mon is extinct. 7 H. 6. 3. 

If the Lord of the Manor who had Com- 
mon de jure in his Waſtes, alien the Waſtes, 
this ſhall extinguiſh his Common. 18 Ed. z. 
44. 18 Aſ. p. 4. . 

If a Man be ſeiſed of Land to which Com- 
mon is Appendant, and is diſſeiſed of the Com- 
mon, upon which he brought an Aſſize, and 
after he enfeoffs another of the ſaid Land, 
the Common is extin& for ever. 5 Rep, 
101. | 
Shack Common ( the Nature of it, Vide 
ſupra ) or mutual Common, in regard that ! _ —_ 
aye Common in your Ground, that you (hall 

- have 


Eſtovers. 


' By Incloſure, 


Purchaſe of 
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have Common in mine, ſhall not be extinguiſh- 
ed, by the Unity of the Poſſeſſion, for the 
Neceſſity of the publick Good to uſe without 
Incloſare. 1 Rol. Abr. 935. Biſhop of Lon- 
don's Caſe. | 


If the Owner deſtroys the Houſe, the Ef 
vers is gone, for the Preſcription is annexed to 


the Houſe. Winch, p. 45. 
One had Common in a preat Field where- 
in many Men had Land; he purchaſed an 


Acre from one of them: It was adjudged, that 


all his Common was extin& ; but the prin- 
cipal Caſe was adjudged on a Point of Plead- 
ing. 1 And, 159. Cro, Elix. 594. 1 Leon. 5. 
43- Caſe 56. Kimton and Bellamy. 

If a Commoner incloſe part of the Waſte 
out of which he had Common iſſuing, this 
ſuſpends his Common. Paſch. 1 Fac. Brad- 


ſhaw's Caſe. 


If the Commoner purchaſe a Part approved, 


the Approve- his Common ſhall not be extin& in the Re- 
ment doth not ſidue. As one had Common Appendant to his 


extinguiſh 


Common. 


Extinct by a 
Releaſe of 
Common in 
Part of the 
Land. 


Tenemeat in a great Waſte, and the Lord im- 


proves Patt of the Waſte, leaving ſufficient 


Common in the Waſte ; and after he enteolls 


the Commoner of the Improvement; this does 
not extingniſh his Common in the Reſidue. 


Dyer f. 339. pl. 47. 

2 Reefs of Common in Part of the Land, 
it is extinct in the Whole: The Cafe was, In 
Treſpaſs, the Defendant pleads that V. G. his 
Father, was ſeiſed in Fee of a Tenement in J. 
and that he and all his Anceſtors, and all thoſe, 
Cc. in the ſaid Tenement from the Time 
whereof, &-c. have uſed to have Common in the 
Place where, &c, for all their Beafts agen 

an 


| 
7 
* 
0 
| 
j 
n 
t 
f 
L 
0 
W 
le 
is 
P 
th 
a 
of 
Fe 
-- 
W 
Ft 
no 
ho 


The Law of Commons, 
and Couchant upon the ſaid Tenement, and that 
it deſcended to him; and Iſſue was taken on 
the Preſcription, and a Verdict finds E. G. (the 
Defendant's Grandfather ) was ſeiſed of the 
Tenement ) and had Common ( according to' 
the Preſcription ) and ks being ſo ſeiſed releaſ- 
ed to Sir T. R. the Plaintiff's Anceſtor, all his 
Right and Common in Part of the Land where 
he had the Common, and died, and the Te- 
nement deſcended to V/. G. and from him to 
the Plaintiff, It is extin& in all; by 2 Judges; 
for the Common is intire through the whole 
Land; wherefore a Releaſe in part (hall diſ- 
charge the whole. 7/almeſly held the Common i 
was not gone for the Reſidue, becauſe this Re- | 
leaſe went in Benefit of the Ter-tenant, and 
is quaſi an Improvement. But becauſe the 
Preſcription was general, to have Common in all preſcription. | 
the place where, ec. and the Jury have found | 
a Releaſe in Part of the Land, the Preſcripti- | 
on is found againſt the Defendant, Cro. Eliz. 
593. Rotheran and Green 2 Anderſon 89. 

Meſme Cale. 
Copy holder had Common in the King's ExtinR in the 
Waſte in a Foreſt, and in the Waſte of other King's Hands. 
- Freeholders, and after the Manor comes to the 
King by Diſſolution, and he grants the Ma- 
nor; the Common in the Land of the Free- 
holders is not extinct, but in the King's Waſte 
it is. Jones' Rep. 349. 
In Common pur Cauſe de Vicinage, if one in · Common pur 
cloſe Part, it is an Extinguiſhment of all the Ce de Vici. 
_— 1 Brownl. 174. Bacon and Palmers = 

aſe. 

In Replevin, The Defendant ſaith, The Place BY — 
where is 18 Acres of Freehold of J. D. and yg 
juſtifies which, &. 
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Suſpenſion. 


Pleadis g. 


Suſpenſion. 
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juſtifies as Servant to J. D. Damage-Feaſant : 
The Plaintiff ſaith, That long time before, Cc. 


one P. was ſeiſed of a Meſſuage, and 100 


Acres of Land, and that he and all thoſe, &. 
had uſed to have Common in the ſaid 20 
Acres; and that P. 19 Fac. leaſed the ſaid 
Manor to the Plaintiff for ſo many Years yet 
in being, and ſo had the Common till the De. 
fendant did the Wrong. The Defendant faith, 


That the 20 Acres are the Freehold of J. D. 


and Parcel of a great Waſte called Hil, 
and the Plaintiff entred into one Parcel of it, 
and by this he pretends the Common is gone. 
And the Plaintiff demurred for three Cauſes, 
1. It does not appear when the Incloſure was, 
and it may be jt was before the Leaſe made to 
the Plaintiff, and then he cannot loſe the Com- 
mon, for then he had nothing in it. 2. They 
ſay, the Plaintiff entred into the Land, and do 
not ſay diſſeiſed; and a naked Entry is but a 
Treſpaſs; and if he which entred had Com- 
mon, it is no Treſpaſs, and the Common can- 
not be ſuſpended. 3. We claim in 20 Acres, 
and he ſaith the 20 Acres is Parcel of Hil, 
and we entred into Part of Hill: This may be 
another Part than that in which we claim 


Common. 2 Roll. Rep. 345. Higgs and Hem: | 


Wood's Caſe. 

If Common Appendant to Abbey Lands were 
perpetually ſuſpended before the Statute, it 
{hall be perpetually excin& afterwards, 2 Rol. 
Rep. 257. 

Entinguiſhment of Common, how to be 
pleaded. Vide infra tir. Pleading. 

Suſpenſion of Common, no Plea to an Acti- 
on of Debt tor Rent. Vide infra tit. Pleadings. 


0 


SSS _ =__MHr SZS 


Fr 
ca 


The Law of Commons. 


Of Common being loſt by the Extinguiſhment of 


Copyhold Eſtates. 


og 


Common which was firſt gained by Cu- where Copy- 
ſtom, and annexed to the cuſtomary Eſtate, hold is extind 
is loſt when the Copyhold is extin& and in- Common is 
franchiſed ; for the Common is hot in its own loſt, tho the 


Nature incident to a Copyhold Eſtate, bur a 


words cam per- 
tinentiis be in 


collateral Intereft gained by Uſage. There- the Grant, 


fore, a Copyholder of a Meſſuage and two 
Acres of Land for Life, had Common in the 
Lord's Waſte : The Lord grants and confirms 


the ſaid Copy hold Meſſuage and Lands cum 


inentiis, to him and his Heirs. The Que- 
ſtion was, Whether he ſhould have Common 
ſtill? Per Totam Cur. He ſhould not. Guſtom 
hath annexed the Common to his cuſtoma 


Of Common 


in reference 


Eſtate, which being infranchiſed, determined, t Copyhold. 


and deſtroyed by his own Act, in making it a 
Freehold, the Common is alſo deſtroyed, and 
cannot continue without Special Words, And 
the General Words cum pertinentiis will not help. 
Dv. p. 190. Cro. Fac. 253. Marſham and 
Hunter's Caſe, Noy 136. Meſme Caſe. So was 
the Caſe of Forth and Ward, where a Copy- 
holder had uſed to take Efovers to repair his 
Hedges; and the Lord granted to him the 
Freehold of the Copyhold, by the words of 


Grant wnto him all the Lands, Tenements and 


Hereditaments thereunto appertaining, and there- 
with uſed and occupied: It was reſolved, He 
ſhould not have Common in the Land of the 
Lord. 2 Brownl. 209, Marſham and Hunter's 
Caſe, Moore 866. Forth and Ward. The Words 
eum pertinentiis do not create a Common. A 
0% Copy- 
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Diverſity. 
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The Law of Commons. 
Copyholder claims Common in another Man's 
Land, and the Lord enfeoffs the Copyholder 


of his Copyhold Land; he hath now loſt his 


Common; but if a Copyholder hath Com- 
mon in the Lord's Waſte, and the Lord en- 


feoffs him of the Copyhold with all his Com- 


mons ; the Common is not gone. 1 Brownl, 
173. Lee and Edward's Caſe. Note, The Words 
And all Paſtures and Commons whatſoever to the 
ſaid Meſſuage, or Tenement belonging, or uſed, 
or demiſed with the ſame; and it is intent, that 
alike Common ſhall be granted. 2 Anderſon 168, 
Waorley's Caſe. 

See alſo the Caſe of Crowder wer. Oldfield, 
Hill. 4 Anne B. R. Salk. 170. where twas 
held, That a Copyholder who has Common 
of Paſture in the Lord's Waſtes out of the 
Manor has the ſame as belonging to his Land, 
whether Freehold or Copyhold, and therefore 
if he enfranchiſe the Copyhold, the Common 
ſtill remains, and in Pleading he is to make his 
Title thereto in the Lord, viz. That the Lord 
of the Manor, Time out of Mind, had Common 
in ſuch a place for himſelf and his cuſtomary 
Tenants, &. Vide Co. Ent. 9, 10. But where 


a Copyholder has Common in the Waſtes | 
within the ſame Manor, ſuch Common belongs 
to his Eſtate, ( as it is Copyhold) and there- * 


fore if the Eſtate be enfranchiſed the Com- 
mon is extinct. Vide Salk. 366. and the Caſes 
there cited, where tis ſaid by Holt Ch. J. (on 
ſhewing that all the Precedents of claiming 
Common were, ad Tenementa ſua ſpectan.) That 
Common may be ſaid to belong to the Copyhold 
Tenement, ſince it belong'd to the Copyhold 
Eſtate. For what belongs to the Eſtate * 

| - 
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The Lat of Commons. 
per aſes ſupra. 4tamen Yuzrre, 

jor A.- has Common in the Lands of B. as 

Appurtenant to a certain Meſſuage and 20 


mx 


Acres of Land, and B. enfeoffs A. of the Lands 
in which, Cc. whereby. the Common is extin- 


iſhed, and afterwards A. leaſes to B. the 
id Meſſuage, and 20 Acres of Land, with all 
Commons, Profits and Commodities thereun- 
to belonging, vel occupat vel uſitat cum præd 
Maſſuagio, this is a good Grant of a new Com- 
mon for the Time. For though it were not 


Common while in the Hands of the Leſſor, 


yet it is now granted quaſi Common to be uſed 
with the Meſſuage Land, &c. And although it 
be not the ſame Common as was uſed: before, 
yet it is the like Common. Trin. 39. El. 
Bradſhaw and Eyre. Cro. El. 570. per Cur. 
But yet, for that it was not averred, that this 
Common was therewith uſed at the Time of 
the Leaſe, it was adjudged againſt the Defen- 
dant who claimed the Common. Vide ibid. 
dee alſo Cro. El. 794. 2 And. 168. 


The Abbot of F. was ſeiſed of a Manor, 


and there was a Preſcription for Common in 
the Waſte of the Manor, as belonging to eve- 


y Ancient Tenement, King Hen. 8. granted 


the Manor to Sir J. G. which came to Sir 
T. G. who was Plaintiff in the Treſpaſs. The 
Defendant juſtifies by an Uſtatum fuit, yet it 
had been there uſed Time out of Mind, that 
every Tenant for Years of an ancient Tene- 
ment and Cloſe within the ſaid Manor, uſed 
to have Common of Tarbary on the Waſte of 
the ſaid Manor; and that the Tenement and 
Cloſe he now hath is an ancient „ 
an 


Turbary. 
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e12 The Law ot Connnong. 
and was granted to him with all Common Ap- 
purtenant to the ſaid Meſſuage and Cloſe or 
accepted or reputed as Part, Parcel, or Mem- 
Common of her of the ſame. And the Queſtion upon a 
Turbary. Special Verdict was, When the Lord of the 
Manor is ſeiſed of a Waſte, and a Tenant of 
an ancient Tenement preſcribes to have Com- 
mon in the Waſte of the Lord ; afterwards the 
Tenement is ſevered from the Manor, and 
granted for a Term to the Defendant, with 
all Commons Appurtenant to the ſaid Meſ- 
ſuage and Cloſe, whether this Common that 
was before belonging to this Ancient Tenement, 
ſhall paſs to the Grantee ? Per Cur, This. Pre- 
ſcription, as it is here laid with an Uſttatum fuit, 
is not good, It was agreed, That if a Copy- 
holder doth purchaſe the Inheritance of his 
Copyhold, and afterwards grants this with all 
Pleadings by Commons belonging to the ſame ; the Com. 
an Vfitatum mon that was before uſed with the Copyhold 
ſait annexed ſhall paſs to the Grantee. But the Pleading 
- _— Eſtate here is not good. The beginning of this Com- 
— mon was by Grant, and by Permiſſion of the 
Lord, and this for the Advancement of his 
Tenant, and not by Preſcription, and he hath 
no Remedy for this, but only in Equity. Per 
. FWilliams, A Termor may preſcribe, but not 
How a Ter- in his own Name, but in the Name of his 
mor pre. Lord, that he hath had for himſelf and his 
ſcribes. Farmers, Cc. Had it been laid here, with 
all Commons, Profits, &c, uſed, occupied and 
enjoyed with the Tenement by the Farmers, a 
this with an Averment had been good, but not 
as it is here: The Grant is here with the L. N 
ſitatum fuit. Now here the Uſiratum eſt is an- 
nexed to the Eſtate of the Termor; which is 
not 
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The Law of Commons. 113 
not good. 1 Bulſtr. 17, 18. 7 Fac. Grymes | 
and Peacock's l | | 
Loeſſee for Years cannot alledge an Uſage ; 
for every «/itatum ought to go in one ſelf.ſame 
Current not interrupted, as in the Caſe of a 
Copyhold. But ic might paſs by apt Words. 
2 Brownl. 222. Meſme Caſe, vide p. 58. 6. 
One had two Manors, viz. Dale and Sale: Common of 
The Copyholders of D. have uſually Com. Copybolders 
mon in the Manor of S. & contra. Afterwards , 
the Lord ſells both the Manors. The Copy- 
| holders of the Manor of D. die, and others 
are admitted; they may not claim the Com- 
mon that the others had, for it is extinct by 
48 Quer. 1 Bulſtr. 19. in Grymes's 


- Suſpenſion and Revi ver. 
I the Commoner take a Leaſe of any Part gy Leaſe of 
of the Land in which, &. all the Common any part ofthe 
is ſuſpended, As if a Man hath Common by Land in which 
Preſcription, and takes a Leaſe of the Land a the Com. || 
for 20 Years, whereby the Common is ſuf: — TP 
pended, after the Year ended he may claim : 
the Common generally by Preſcription ; for qyhen pre- 
that the Suſpenſion was but to the Poſſeſſion, ſcription doth 
and not to the Right, and the Inheritance of make a Title 
the Common did always remain: And when of Inheri- 
Preſcription, or Cuſtom doth make a Title of Parte be | 
Inhericance, the Party cannot alter, or wave wt. the ſame 


the ſame in Pais. 1 Inſt. 114. 6. Co. 9 Rep. in Pais 


135. 
i ir a Commoner incloſe Part of the Waſte, guſpended by 
out of which the Common is iſſuing, this Incloſure. 

1 1 ſuſpends | 


114 Ehe Law of Commons. 
ſuſpends the Common. 1 Roll. Abr. 938. 


all the Lands with ſuch, or all the 1 

Reviver. Oc. the Common i is revived. 
N B. is ſeiſed of Lands i 

ſeifed of an Houſe and two 

and had 1 in the ſaid 

afterwards G. 

Extindt and Tenement _ two 
by words cum ſaid N. B. demiſeth 


mons appertaining , or uſed, or occupied 
Appertain- therewith, Os. this Cammoniis! Extin& and not 


2 revived. But it may amount to a good Grant 
of Common for the Time. Cro. El. 570. 
Bradſhaw's Cafe. 


A Caſe was moved in Godbolt's Reports. If 

_a Parſon hath Common ndant to his Par- 

ſonage, out of the Lands of an Abby, and-af- 

terwards the Abbot hath the Parſonage appro- 
priated to him and his Sueceſſorz; whether 
the Common be extindt? Which was affirmed 
by two Juſtices againſt Dyer, (who held the 
Common to. be extinct, becauſe he hath as 
high Eſtate in the Common as he hath in tbe 
Land,) That the Commonee hath not as per- 
durable Eſtate in the one as in the other; for 
the Parſonage may be diſappropriated, and the 
Parſon ſhall have the Common again. Godb. 
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| Pleadings. 


Che Lins 6f Commons. 
Pleadings. 


Avowry Damage Feaſant. Bar Qũ quiet 
feifitus de Mel. & terris habuit commu⸗ 


niam in Paſtuta parcella campi quo⸗ 


niet anno quo campus fuit ſemina⸗ 
tus tum piſis a feſto ad feſtum. 3 Brownl. 
302. a 1 Fase RO | 
Repl QI B. fait ſeiſitus de Manerio 
unde Paſtura in qua eſt parcella. Et 
R. ſeiſttus de pe Mel. & terris Tent 
de Manerio in ſocagio. Gt R. infra 
tempus memoꝛie feoffavit W. de Mel. E 
kerrts pꝛei & B. poltea feoffavit Dek. 
de Manerio, Et ſic tommunia eſt ex⸗ 
tincca per unit. de poſſeſs _ 
Simile advocare. Bar Ad Detend 
ſetfttus de Mel, E terris habuit com- 
munram, &c. 3 oF 
Rep QY Locus in quo, 8c. jacet in 
communi campo in quo ſunk alie terre 
in quibus kuit communta Paſture de 2 
acris quarum terrarum un A. ſeiſitus 
28 quer Demurrer inde. Hern. 
78. | 
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certain. 


The Law of Commons. 


CHAP. XII 


Of Gram of Common. What Common ii grant- 
able over and 1 not. — Common Ap- 
enant may anted over, or not. By 

| — Words — ſhall paſs, either Anci- 
ent Common, or Common de novo. Where it 

| ſhall paſs with the Nordt cum pertinentiis, or 
not. What Words amount to a Grant of Com- 
mon. And what Words enure as a new Grant, 
though the Common be extin&# or not. Where 
Common ſhall paſs by Grant: of the Manor, 
or Lands in which, &c. The Expoſition and 
| Extent of a Grant of Common. Common, how 
to paſs by Deed, or without Deed. Where 4 
Grant of Common ſhall be good by relation to 
a precedent Bargain or not. Licenſe to com- 
mon. ine WES e 


And firſt, What Common is grantable over, or 
not; or may be ſevered from the Manor. | 


| Common without Number in Fee, is 
grantable to another ; for the Word' 
Heirs implies Aſſignees. But by Rolle, Com- 
mon without Number may not be granted 
over, for it is a Common in Groſs. 21 Ed. 
4+ 84. 2 Roll. Rep. 73. 
But Common for Life, or Years, without 
Number is not grantable, for this may be a 
Prejudice to the Tenant of the Land. 8. Ed. 


4. 17. 


Eſt over: 


The Lam of Commons: 

. Eftovers uncertain, ( viz.) So much as I 
ſhall uſe in my Chimney, are not grantable 
over. 22 Ed. 4. 6. | | 

A Commoner may not grant over his 


Common, except he grant over his Tene- 


ment; for they may not be ſevered. And 
ſo is Nevis Caſe in the Commentaries : For 
the Preſcription is annexed to the Land, 
and in caſe of Efovers to the Houſe. Winch; 


p. 4F- 


A Man preſcribes to have Common Ap- Where Com · 
purtenant to the Manor of B. for all his mon Appur- 
tenant may be 

r over, 
not grant it over, for he hath it quaſi ſub — FI 


Beaſts Levant and Couchant upon it, he 
grants this Common to 4. Per Cur, He can- 


modo, ( viz, ) for the Beaſts Levant, c. but 
Common Appurtenant for Bzafts certain may 
be granted over. So Spooner and Day's Caſe: 
A. preſcribes for a Fo!d-courſe, (viz. ) Com- 
mon of Paſture for any Number of Beafts 
not exceeding 300, in a Field Appurtenant 
to a Manor; he may grant over this Fold. 
courſe to another, and ſo make it a Common 
in Groſs, becauſe the Common is for a Num- 
ber certain; and by the Preſcription the 
Sheep are not to be Levant and Couchant 
upon the Manor, and ſo may be ſevered 
from the Manor without Prejudice to the 
Owner of the Laud. Cro. Fac. p. 15, Drury 
and Kent's Caſe, 1 Roll. Abr. 402, Spooner 
and Day's Caſe, 232. Meſme Cie. 
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The Law of Commous, 


Ex what Words Common ſball paſt, and that in 
eg of Anczent It Grant de 


novo. 5 
An Ancient Common may be in Ee, or 
extinct, | | NS 


As to Common in Eſſe, how and by what 

Words it ſhall paſs; and of the Expoſition and 

Extent of the at 0 x 3 Cn 

Common ſhall paſs wich the Words eum per- 

cum | 

neee, tinentiis. Sed diſfinguenduny off. Where a 
will carry the Common is extinct, there it ſhall not paſs, ar 
Common. be revived by the Words cum pertinentiis, as 
Word or in Marſhow and Hunter's Cate, A Copy- 
_ pw holder for Life had Common in the Le ds 
oth Waſte ; the Lord grants and confirms the faid 
Copyhold. Copyhold, Meſſuage and Land cum pertinen. 
400 tiis, to him and his Heirs. Per Cur', This 
Purchafer ſhall not have Common there as the 
Copyholder had, Vide ſupra in the Sec. be: 

fore. So Forth and Ward's Cafe, a Copy holder 
had uſed to take Eſfovers to repair his Hedges; 
and the Lord granted to him the Freehal of 

the Copyhold, by the Words of all the Lands 
and Tenements thereto appertaining. and theres 

with uſed and occupied. Per Cur'. He ſhall 
rot have Common in the Land of the Lord. 

So in the principal Caſe, far the Words 

cum pertinentiis (hall not create a Common: 

And the Detendant juſtified in Treſpaſs for u- 

ſing the Common, by Reaſon of Confirmati- 

on, and adjudged againſt him on a Demurrer. 

But it's ſaid it was agreed in Grymes and 

How in caſe Pezcock's Caſe. 1 Bulſtr. 17, 18, Thar if a 
pf Copyhoid. Copyholder does purchaſe the Inheritance of 
; | . his 


The Lam al Commons. 

his Copyhold, and afterwards grants this 
with all Commons belonging to the ſame; 
yet the Common, which was before uſed wich 
the Copyhold, ſhall paſs to the Grantee. 
Though I conceive the Reporter is miſtaken 
in that Point; but the Caſe fell off, becauſe 
the Pleading was by a Leſſee, with an ta- 
tum eff, which cannot be good, as annexed 
to the Eſtate of the Termor. Vide ſupra, 
Brownlow ſaith, The Judges gave not any ab- 


ſolute Opinion in the firſt Point: If there be a 


Common Appurtenant to a Copyhold Tene- 
ment, and the Lord makes a Feoffment of che 
Tenement with all Profits, Commodities and 
Common to it appertaining: Yet the Feoffee 
ſhall not have any Common, for this was Ap- 
purtenant to Copyhold, and not to Freehold. 
T Bulſt. 2. Cro. 5 

Hunter's Caſe, Telv. p. 189. Meſme Caſe, 
I Bulſt. 7 19. I Bulſt. 17, 18. Grymes's Caſe, 
2 Brownl. 222. Mich. 10 Jac. B. R. 


ac. p. 253. Marſham and 
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A Common may be granted, and paſs by Common may 


the Name of Tenements and Hereditaments; 
and ſhall be conſtrued as a thing occupied, 
and enjoyed with, &c. 8 Rep. Sir H. Finches's 
Caſe. 

If Part of the Land is conveyed, to which 
Common is Appurtenant, and not the intire; 
yet Common ſhall paſs by the Words cum per- 
tinentiis, and ſhall be apportioned, and may 
paſs by a Feoffment, together with the ſaid 
Tenements. Vide ſupra, Cro. Car. 482. Sache- 
veril and Porter's Caſe. As 

So Commoner for an Houſe and 20 Acres 
of Land, had Common in all the Lands of B. 
and he infeoffs che ſaid B. of the Houſe and 

| 14 Land 


paſs by the 

ame of Te- 
nements and 
Heredita- 


10 The Lau ot Commons. 
| Land to which, Cc. B. afterwards lets to 
FJ. S. the ſaid Houſe and Land, with all Com- 

— mons, Profits, and Commodities appertaining, 
What Words vel occiipar” vel aſitat cum pradiflo Meſſuagio. 
on the Per Cur. This . Appurtenant ( and ſo 
Common. it is of Common Appendant) is extir ct by 


ay of Poſſeſſion : But the Court held, That 


<» an» CB=A © 


e words of the Leaſe of all Commons, 
Profirs, ce. occupied, or uſed cum Meſſuagio, 
Cc. it's a good Grant of a new Common tor 
the Time ; for though it were not a 2 | 
in the Hands of the Feoffor, * it is aft 
Common uſed therewith, And though it be 
not the ſame Common it was before, yet ir is 
the like Common : But becauſe there was not 
a ſufficient Averment, That this Common was 
uſed by the Leſſor at the Time of the Leaſe, it 
paſſed not. Much like this Caſe is that cf 
Wirley and Kingſmill, A Copyholder of a 
Manor, which bad Common by Preſcription 

| in 60 Acres, Parcel of the Demeſnes of the 
| Manor eſcheated, and the Lord by Deed 

| granted it to another in Tail der nomina, &c. di 

What words Communiarum quarumcungue dicto Maſſusg ſeve Inj 

enure asa Tenemento ſpettan ſive in aliquo modo pert inen ch 

new — vel cum e * Meſſuagio Jim uſitat. Per Te 

— =" "i Cur*. The Grantee in Tail, thall have ſuch C 

Common as the Copyholder had; though the 
Ancient Common which was by Preſcription, m 
is determined by Unity of Poſſeſſion in the C0 
Lord. But the Grant ſhall enure as a new thi 
Grant of the ame Common. Cro. Elix. 794. na 
Worley and Kingſmill's Caſe, 2 And. 169. oll 
Meſme Caſe. M 
One claimed Title to a Common as Abbot C- 
in a Foreſt; but by the Diſſolutie n chere was or 

an 
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an Unity of Poſſeſſion, and that deſtroys the | 
Common; and then Common is not revived Common not 
by general words of Tot, talia, tanta Liber- Tevived by 


tates, Cc. but it's otherwiſe in the C iſe of Seneral words 


Copyholders Vide ante Fon. Rep. 285, 286, Jha ne 
287. ; | | n 
Sir R. G. was ſeiſed of divers Tenements _ 

called Hingell. Hall in L. and of a Moor cal- | 
led Kingfly-Moor in D. and the Tenants of 

Sir R. G. have uſed to have Common in tte 

ſaid Moor; and Sir R. G. being ſeiſed, did de- 

miſe the ſaid Tenements to K. for her Join- 

ture by theſe words, By the Name of Hingel: 1... al 
Hall, and certain Land, Meadow and Paſture x anas Tene- 
in Certainty, and with all Lands, Tenements ments and 


and Hereditaments to that belonging, or with Heredita- 


that occupied, or enjoyed, now, or late in the ments is Com- 


mon Paſture. 


= 


Tenure of one N. and N. was Tenant of the 
ſaid Premiſſes, and had Common in King ſly. 
Moor, The Queſtion was, If K. by this De- 
miſe ſhall have Common in Kingſly- Moor, 
or not? If it were taken to be a Common, it 
did paſs. But by Coke, This is only a Feed- 
ing, and not an Hereditament; and if fo, it 
hall be intended the like Feeding that the 
_ hath. Quær. 2 Brown. 52, Hargrave's 

an. | | 

One grants to a Man and his Heirs Com- GrantofCom- 
mon as Appurtenant to his Manor of F. to mon Appur- 
common in ſuch a Moor, &. by this Grant — ban 
the Grantee ſhall have Common Appurte. 
nant to this Manor; and if he makes a Fe- | 
offment in Fee, or for Term of Life, of the Common Ap- 
Manor, the Feoffee, or Leſſee, ſhall have this purtenant 
Common. So it is of Common of Effovers may be by 
or Turbary, Note, Common Appurtenant to 1 

2 Manor, time of Me- 


mory. 
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The Lau ot Commons. 
a Manor, may be by Grant by Deed, fince 
Time of Memory ; and this as well far Beaſts 
certain, as Beaſts without Number. 80 is 
"Rolle, Fitz. N. B. 180. u. = 

Grant de novo If at this Day a Grant de yove be made of 
of 1 Common of Paſture for Beaſts Levant and 
— e Couchant on his Manor of Dale, or Common 
Manor. of Eſtovers, or Turbary in Fee, to be uſed or 


ſpent within his Manor; theſe are Common 


Appurtenant, and will paſs by Grant of the 
Manor. 1 I. 121. 6. 
But if A. ſeiſed in Fee of Black Acre, and 
W. Acre, grants Black Acre to C. with Com- 
mon for the Beaſts Levant and Couchant upon 
V. Acre, this is not good without Deed. 
2 Roll. Abr. 63. Tanner and Hobb's Caſe, 
"gk It A. being ſeiſed of 100 Acres of-Land, 
— 2 to which Common for Beaſts Levant and Cou- 
— chant upon the Land is A 2 and by 
vant de novo. Grant within the Time of Memory, grants 
10 of theſe Acres only, without ſaying cum 
pertinentiis; yet a proportionable Common for 
Beaſts Levant and Couchant upon theſe 10 
Acres ſhall paſs, inaſmuch as ir is Appurte- 
nant to the ſaid Acres, and the Common js to 
be apportioned. 2 Roll. Abr. 60. Sacheverel 
and Porter's Caſe. 
By the Grant By che Grant of all Lands and Tenements, 
of Lands and Common in Groſs ſhall not paſs; and Com- 


— "1 Paſtures, mon in Groſs ſhall not paſs by the Grant of all 


Common in his Paſtures. 2 Roll. Abr. 57. 


Groſs ſhall 
not pals. Expoſition and Extent, 
Fine. One ſeiſed of che Manor of C. and of 42 


Acres, Percel of the ſaid Manor (where 1 
Trel⸗ 
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The Law af Commons. 223 
Treſpaſs was,) and of a Meſſuage, and two | 
Yard-Lands Parcel of the ſaid Manor, levied 
a Fine of the ſaid Meſſuage, and two Yard» 
Lands to the Defendant, and granted them to 
the Defendant and his Heirs ; and further, by 
the ſaid Fine granted to him Common for 4 
Horſes, 5 Beaſts, and 200 Sheep in the ſaid 
Manor and Lands in C. This Plea is good, 
Wy he doth not plead that it was Waſte 
or Common, For by the Plea ( as the Fine 
is) he may claim Common in any part of che 
Manor; for there is not any Reſtraint as to 
the Waſte or Common, Cra. Car. 599. 
Strange Cale. wo 

If a Man grant Common to another for Grantofcom- 
his Beaſts through all the Manor; yet he may mon through 
not common in the Garden of the Grantor all his Manor, 
Parcel of the Manor, but only in ſuch place extends not to 
where a Man of common Right aughe to _— = 
common, nor in Land ſowed, nar with Beaſts Commonable. 
not commonable. 9 H. 6, 36. 3 Leon. 250 
Finch. 158 | 

If a Man grants Land to one cum Commu- Grant of 
nia in omnibus terris ſuis, & c. and does not — 
expreſs any place in certain; he ſhall have ny Row — 
Common in all Lands which he had ar the tain. 
Time of the Grant: But if I grant Common 
to another for Years, and do not declare in 
what place he ſhall have it, it's void. x Bulftr, 
p. 18. Fitz. N. B. 180. 
Grant of Common to a Man ubicunque ave- 
ria (ua ierint, how it ſhall be expounded. 
6 Rep. 64. 2 Rep. 32. Fer A 

It a. Man grant Common newly created, 
quandocunque averia ſua ierint, the Grantee 
tall not have Common there, but in this very 
Manner, 1 Rep. 87. a. in Corbet's 3 * 

an 
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A Man grants Common newly created 
ne averia ſua ierint; this is modus 
Donationis, and the Grantee ſhall have Com- 


mon there, but in this manner, as it is here ex- 


fled. 
If a Man grant to me Common for my 
Beaſts #bicunque averia mea ierint, if the Beaſts 
of the Grantor never depaſtured in any place 
before the Grant, or ar the Time of the Grant, 
or after, the Grantee ſhall not have any Be- 
nefit by the Grant. But upon ſuch a Grant 
of Common, if the Grantor depaſtured his 
Beaſts at the Time of the Grant, or after, in 
any place, the Grantor may common there 


. - alſo. 9 H.6. 36. | 

If a Man grant Common to another, «bj- 
cunque averia ſua ierint, and after he occupy 
and manure an 100 Acres of Land with his 


Beaſts, and after he is fo poor that he has not 
any Beaſts ; yet the Grantee (ſhall have Com- 
mon in the roo Acres. Yet it's faid in Latch, 


in Whitton and Wefton's Caſe, (in the Argu- 


ment of that Caſe, ) If a Man grant Com- 
mon quandocunque averia ſua icrint, and after 
the Grantor had no Beaſts, the Grantee ſhall 
not have Common, becauſe the Time that the 
Grantor had Common is material. Catch. 


90. 
5 And upon ſuch Grant of Common #hicun- 
averia of the Grartor zerint, if the Grantee 
put in his Beaſts into his Garden or Corn, the 
Grantee may put in his Beaſts there alſo. 
9 H. 6.36. | Th rae 
But in Caſe of ſuch a Grant of Common, 
if the Grantor die; it is made a Doubt in that 
Book, if the Grantee ſhall have Common af- 
ter. his Death. | No 
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Now in the Grant of Common ubicunque & Averment in 
quandocunque averia ſua ierint ; he ought: ro Pleading. 
aver in Pleading, That the Cattle of the 
Grantor went in the ſame place. Juſtice Berk- 
ley held the Clauſe of 4 ue averia ſua 
ierint is not good, becauſe it ms. he 041 
Effe& of the Grant; for if the Grantor will not - « 
put in his Cattle, he ſhall never have Com- 
mon. But it was well anſwered, That modus 
& conventio vincunt Legem. Therefore, he 
that grants Common quandocunque averia ſus 
irint, may till the Land, or let it lie freſh, 
and the Grantee has no Remedy, Cro. Car. 
599. Stringer's Caſe, Hob. p. 40. g 

If a Man grant Common without Num- Grantee of 2 
ber, the Grantee may not put in ſo many Common ſexs 
Beaſts, but ſo that the Grantor may have ſuf. nber muſt 


1 15 Common for 
2. = 7 >. _ the Grantor, 
If a Man grant Common for all manner Common for 


of Beaſts, he (hall not have Common, for Pigs all manner of 
and Goats; yet if a Man grant Common Beaſts, to 


ſhall have Common for Hogs, becauſe of the: — * 
particular Exception. 2 Roll. Rep. 280. 


for all manner of Beaſts, except Goats, he what Beafts it 


2 particular 
Note, One cannot improve againſt his own Exception in 

Grant, though it be co a certain Number. à Grant. 

1 Keb. 430. eee. 
A Grant of Land with Common, or Eſte- Where it wilt 

vers to be burnt: If he let the Land, the not pals ſans 

Common or Effovers will not paſs without — 

Deed, and expreſs Words therein, becauſe they 

be Profits. Aliter of a Way. Cro. Fac. 190. 

in Bendiy and Brook's Caſe. F 


4 SS ©; 


; Com- 


ficient Common in the faid Land. 12 H , leaveſufhcient 


1 


Che Lad of Commons. 
| Commun bow to paſt with Deed or without: 


As tv common paſſing with the Grant of 
: the Land to which, Or. Vide ſupra. 
Paſs without A Common ſhall paſs without Deed as Ap- 
as Apptee, Purtenant to Land, though it cannot be cte- 
— — ated withiout Deed, Sacbaverel and Porter. 
created ſan A Common pafſeth not without Deed, be. 
Deed. cauſt it lies in Gratit, and not in manual Oc 
i. e. it may not be created without 
Deed. Dr. and Stad. fo. 18. a. 
I A. ſeiſed in Fee of Black Acre and 
Grantof „ White Acre, grants Black Acre to C. with 
ſas fax Common for the Brafts Levant and Cou- 
t good. chant on White Acre; this is not good with- 
25 Deed. 2 Roll. Abr. 63. Tamer and Hobby' 
8 ale © - | | 
Difference be- If A. ſeiſed of Land in Fee, grants the Ps. 
: 92 ſture of the Land to B. for Years, and B. l. 
aud Grant ar Cenſeth C. to put in his Beafts ; this Leaſt of 
Paſtures, Paſture is good without Deed, and the Li. 
| cenfe alſo. For this is a Leaſe of the Land to 
Paſture, and not like to Common of Paſture. 
Otherwiſe, had it been if he had granted Pa- 
ſture for certain Beaſts. Mount joy and Tier. 
drue, 2 Roll. Abr. 62. . 
jf a Man who had Common of Paſture, ot 
Where they Eſtovers to a certain Number, graft them to 


—_— another, they ſhall paſs without Attornment. 


% 


ndt good. 


ment. Grantee of a Common may grant it over, be. 
fore any Seiſin by the Mouths of his Beafts, 
becauſe it is not to be taken by the Hands of 
the Grantee, but by the Mouths of the Cat- 
tle. 31 H. 8. 151. 2 Roll. Abr. 4. 


2 L 
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If a Man bargain and Hl Black Here to B. Where a 
and aſter, before the Decd enrolled, by another Grant of 
Deed Common ro the ſaid B. for all Common fall 
his Beaſts which ſhall, manure and ore — = a 
the ſaid Black Acre, which he had bargained precedent 
and fold to the aid B. wherein he had menti- Bargainee or 
n fold ; and after the + 

Deed is enroll This is a good Common 

Appurtenant to the ſaid Black — although 
the Grantee had nothing in Black Acre at the 
Time of the Grant; and akhe? it be admirted, 
That this ſhall not relate to ſettle the Eſtate in 
him ab initio, inaſmuch as it had Reference 
to the Bargain and Sale, and to the Eſtate, 
which he ſhould have by Force of this. x Ro. 
Abr. 399. Gawen and Staty's Cale. 

So if a Man grant Common to another, for Though the 
all the Beaſts Which ſhall be Levant and Con. Grantor had 
chant upon the Land, which he (hall purchaſe 7%Þingia the 
within a Month after, and after he purchaſe hich, oc. 
certain Land, this is a good Common Ap- at the Time 
parterant to this Land, akhough he had no- of the Grant. 
thing in it at the Time of the Grant, foramuch 
as the Grant had Reference to that which 
he ſhall purchafe, and it is not neceſſary that 
he ſhould have the Land at the Time of 
the Grant. 1 Roll. Abr. 400. Gauen and 
Stacy's Caſe. 

So if a Man bargain and ell Black Aire 
to B. and after, before the Deed enrolled, 


by another Deed grants Common to the 
ſaid B. for all his Beafts, which ſhould ma- 
mare and depaſture the ſaid Black Acre, and 
after the Deed is enrolled, this ſhall be 
good Common 2 to the * 
Blac 


128 The Law ok Commons. 
h the Grant had not any 


And tho the Black Acre, al 
Grant had not Reference to the ſaid Bargain and Sale, inaf- 
any Reference much as the Grantee had a Poſſibility, and an 


to the Bar- , - 
- gain ver if Inception of an Eftate, and Uſe in the Acre 
ke at the Time of the Grant ; and it ſeems, this 


Inception of ſhall ſo relate to the Poſſeſſion as ſufficiently 
Gm it to ſupport this Grant; for there needs not ſo 
1 full an Iatereſt in this Land, to annex the 
| Common to it. ' Vide infra. 
But if the Grant had no Reference to any 
future Purchaſe; as if a Man grant to B. 
Common for all his Beaſts that ſhall ma- 
A Grant that Hure Black Acre, where he had nothing in 
veſts meerly Black Acre, and after he purchaſeth Black 
in Contingency Acre, This Grant of Common is not good, 
moe upon a Contingency, ( viz.) it he purchale the 
Land. Though I conceive the Law in this Caſe 
to be otherwiſe. For it may be good by way 
Quere of Covenant, but not to paſs an Intereſt. 
Licenſe noe . One that hath Common of Paſture cannot 
without Deed. licenſe another to feed there, with - ſuch a 
; Number of Beafts, without Deed; but after 
Verdict it ſhall be aided; for it ſhall be in- 
tended a good Licenſe by Deed, when the 
Defendant took Ifſne upon another Point, 
(viz. ) the Cuſtom. So in Replevin of 200 
Sheep; The Defendant makes Conuſance to 
one T. Leſſee of A. who hath Common for 
all Cattle, and ſo juſtifies under him; in Bar 
of which the Plaintiff avers, that one Atkins 


Yet aided af- had Common for all his Farmers and Tenants 


ter Verdict. for 200 Sheep, and the Plaintiff by his Li- 
cenſe put in his Beaſts being Levant and Cow 
chant, and on Ifſue joined Verdict pro Veer 

8 


2 
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The Law of Commons. 3 
If this had been demurred to, it's ill, becau e 
the Licenſe is not pleaded by Deed; neither 
does It appear, how the Cattle became Lewant 
and Conuchant, (but the Right of the Common 
is not here tried, being admitted, ) and on 
Demurrer on this C ſe, the not alledging the 
Beaſts were to compeſter would be fatal, and 
ſhall not be intended on ſaying Levant and 
Couchant. But being after a Verdict, ſhall 
not be intended by Wrong: And the not ſay- 2 Show. Caſe 
ing by Deed is good after Verdict, and aided 81. 
by the Statute, Cro. Fac. 575, Monk and 
Butler's Caſe, 2 Saund. 326, 327. in Hoskins's 
Caſe, : 

One Joint-tenant grants Common to his Grants of 
Companion A. for his own proper Beaſts. It's Common for 
a Quere in 1 Keb. whether if it be good, and if his own pro» 
A. may put in ſuch Beaſts whereot he is Joint- _ — 
tenant, or Tenant in Common with another? he may put in 
1 Keb. 795. in or not. 

If A. ſeiſed of Land in Fee, grants the Pa- 
ture of the Land to B. for Years, and B. li- 
cenſeth C. to put in his Beaſts; this Leaſe of 
Paſture is good without Deed, and the Li- 
cenſe alſo ; for this is a Leaſe of the Lands to 

aſture, and not like to Common of Paſture, 
2 Roll. Abr. 63. Mountjoy's Caſe, 
Hie who claims Common for Beaſts Levant 
and Coucbant, may not give Licenſe to a 
Stranger to put in his Bzatts, for that would 
be a Wrong to the Owner of the Soil by a 
Surcharge of Common ; and he who has Com- Surcharge; 
mon for 20 Beaſts certain, may not licenſe 
another to put in the ſame Number, à fortiori 
where they have Common for no certain Num- 


ber. Monk and Butler's Caſe, 
K And 
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And an Action of Treſpaſs brought by a 


Commoner againſt a Stranger for putting in his 
Cattle, & c. Per quod Communian in tam ampli 


modo babere non potuit; it the Detendant pleaus a 


Licenſe from the Lord to put in his Cattle 
there, and does not aver there was ſufficient 
Common left for the Commoners, this is no 
good Plea. 2 Mod. 6. adjudged, For tho' it 
may be objected that the Plaintiff may reply 
thereto ; yet the Matter of the Surcharge and 
Want of ſufficient Common, being the very 
Giſt of the Action, the Defendant ought to 
plead thereto, 1 Danv. 810. Sed Quare 
I Lutw, 107. 


CHAP, 


AA: ey 


The Law of Commons, 


CHAP. XIV. 


Of Preſcription for Common. Where it muſt be 
laid for Beaſts Levant and Couchant, and 
the Reaſon, and where it need not. The 
Form of — Preſcription for Common 
Appurtenant, and of Pleading Common in 
Groſs. The manner of Pleading, in making 
the Title to Common. Where ſeveral Titles, 
or Preſcriptions are to be made in Declara- 
tions and Pleas, Of Special Preſcription , 
and the Form of Pleading. Of Preſcription 
For a time certain. Of Shack Common. 
Of the Locus in quo. Of Preſcription in 


Caſe of Tenants in Common. The manner of 


Declaring on Preſcription, where Title need to 
be made or not. How the Declaring to be 
maintained by the Preſcription, illuſtrated with 
fe ever al Caſes 8 


What Preſcription ſhall be good in reſpect of the 
thing preſcribed for, and che Pleading. 


S to Common Appendant. Vide ſupra. 
As for Common Appurtenant, as to the 
Form and Matter. The Form is thus, 


Where it muſt be ſaid for Beaſts Levant and 
Couchant, and the Reaſon, and where not. 


131 


Common Appurtenant is only for Beaſts L. ant and 


Levant and Couchant. 


And he which claims Couchant, and 


Common Appurtenant to Land, ought to ſay the Reaſon of 
K 2 for the Pleadirg, 
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Where the 
Certainty of 
the Cattle 
need not be 
expreſſed 
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for his Beaſts Levant and Couchant, or other- 
wiſe it is not good; becauſe in ſuch a Caſe 
he claims but part of the Herbage, and the 
Reſidue the Lord is to have; and then the 
Commoner vught to ſay for his Beaſts Levant 
and Couchant; for this is the Standard of the 
Profic he is to have, Herbage for all his Beaſts 
that ſhall be Levant and Couchant upon the 
Land, and not for any more; and there- 
fore, if he put in any Beafts, that are not Le- 
want and Couchant, he does Wrong to the Lord, 


and ſhall be puniſhed as a Treſpaſſor for 


them. 2 Saund. 325. Hoskins and Robin's 
Caſe, Ney 145. Feoffreys and Boys's Caſe. And 
therefore 

If a Man claims Common by Prefeription, 
for all Beaſts commonable in the Land of 
another, as appertaining to his Tenement ; 


this is a void Preſcription, becauſe he does 


not ſay, it is for Beaſts Levant and Coucbant 
on the Lands to which he claims it to be 
Appurtenant; for a Man cannot have Com- 
mon without Number Appurtenant to Land : 
And when he claims Common for all Beaſts 
commonable, and does not fay, for Beaſts 
Levant and Couchayt upon the Fenemeny ; 
this ſhall be intended Common without Num- 
ber, according to the Words, for there is not 
any thing to limit it, when he does not ſay 
tor Beaſts Levant and Couchant. And there- 
fore, in Preſcription for all his Beaſts Levant 
and Couchant, the Certainty of the Cattle need 
need not be expreſſed; as was adjudged in 
Parry and Walſhs's Caſe. The Defendant ju- 
ſifies in Treſpaſs, for Common of Paſture, 
and faith, That he was ſeiſed in Fee of one 

Meſſu- 


The Law of Commons. 


Meſſuage, &c. with the Appurtenances in G. 
and uſed to have Common for his Cattle Le- 
want and Couchant upon the ſaid Meſſuage. Ir 
was moved in Arreſt of Judgment, That the 
Plea was inſufficient, becauſe the Certainty of 
the Cattle was not expreſſed; as for 200, and 
the like. But per Car, The Levant and Cou- 


Cobham and White's Cafe, 1 Brounl. 198. Pa- 


try and FFalſh's Cafe. 
In an Action of Treſpaſs, The Deferidant 


pleads Damage-Feaſant, and ſo leniter chaſe- Appurtenant 


avit, The Plaintiff in his Replication entitles for Beaſts Le- 
vant and Con- 


himſelf to Common. The Defendant ſaith in 
his Rejoinder, that the Place where, was Par- 
cel of a great Waſte, wherein the Plaintiff had 
Common Appurtenant; and that the Lotd en- 
cloſed the Place where, and that the Plaintiff 
had tempore quo, and ſemper poſtea, ſufficient 
Common for his Sheep Levant and Couchant. 
It was objected, He ought to have ſaid ſuffi- 
cient ad Tenementa prædicta, for it may be the 
Ground was underſtocked. Alſo it is not fer 
forth, That he had free Egreſs and Regreſs ac- 
cording to the Statute of Merton; ſed non al- 
| biear'; for his Sheep Levant and Conchant is 
intended, as many as the Land will maintain, 
and if there were no Egteſs or Reegreſs, it 
ought to' come on the other fide. Judgment 
for the Defendant. 1 Vent. 54. Leech and 
IWidſley's Cafe. 


chant is ſufficient Certainty. 1 Roll. Abr. 398. 


133 


A Common 


chant how 
pleaded. 


Bur a Man may preferibe that he and all Where one 


thoſe whoſe Eſtate, Cc. had Common of Pa- 


ſtare for 300 Sheep as Appurtenant to the ſaid 
Manor, and he need not to preſcribe that they 
are Levant and Couchant, being a certain 

K 3 Number 


need not to 
ſay Levant 


and Couchai!, 
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134 The Law ok Commons. 
| Number limited: So it was reſolved in Ney 
and Webb's Cife; that Common Appendant 
unto Lands is as much as to ſay for Cattle 
Common AP- L. vant and Couchant upon the Land in which, 
pendant. Se. And there is no Difference where the 
Preſcription is for Cattle Levant and Coucbant, 
and for a certain Number of Cattle Levant 
The Form of and Couchant ; but when Preſcription is for 
Pleading Common Appurtenant to Land without al- 
Common Ap- [edging that it is for Cattle Levant and Cou- | 
purtenant. chant, there a certain Number of Cattle are 
to be expreſſed which are intended by the 
| Law to be Levant and Couchant, and upon 
this Difference is grounded the true Form of 
Pleading ; as in Common Appurtenant, a 
Man ſhall ſhew his Seifin in Fee of the Land 
to which he claims his Common, and then to 
ſay, quod ipſe & omnes illi quorum Statum ipſe 
babet in the ſame Land, from Time whereof, 
Oc. have had Common of Paſture in the 
Piace where, pro averiis ſuis Levant". Cou- 
The Form of chant upon the Land ro which : But the Pre- 
Preſcription {cription for Common in Groſs is, where one 
for — does not lay a Seiſin of any Land, but ſaith, 
3 quod ipſe & anteceſſores ſui quorum ipſe bæres eſt, 
trom Time whereot, c. have Common in the 
Place where, &c. pro omnibus averiis ſuis, with- 
out ſaying Levant and Couchant ; becauſe there 
is no Land upon which they may be Leuant 
) and Couchant, or to which the Common may 
be Appurtenant ; but in the Caſe of the Cor- 
poration of Derby who preſcribed for Com- 
mon in Groſs without Number, the Plea was 
held ill; becauſe they did not ſay in the Pre- 
ſcription, that the Common was for Beaſts Le- 
vant and Couchant within the Vill; but it's 
| good 
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good after a Verdict. But on Preſcription that 
the Borough is ancient (as Shrewsbery) and that 
Time out of Mind, &c. this is good without 
Levant and Couchant, becauſe ſuch ancient 
Boroughs might have Common for many 
Reaſons. 1 Roll. 40 1. Day and Sfooner. 13 Rep. 
66. Morſe and Webb, 1 Saund. 346. Mellor and 
Spateman. Sid. 3 13. Mellor and Cheadle. 2 Keb. 
108. 120. Meſme Caſe, 2 Keb. 550. | 
But this want of Leævant and Coucbant is The want of 
aided after a Verdict by the Statute of Feofails : Levant and 


It's held to be ill on Demurrer; but after Ver- Cue aid- 
ed after Ver» 


dict is well enough. Cro. Elix p. 458. Corby- dig 
ſon and Pearſon, Cro. Jac. 44. Prance and * 
Tringer. 1 Keb. 190. Buck and Edwards, 
I Sid. 3 13. 2 Saund. 227. 

And in 1 Saund. 325. it ſhall be intended af. where Com- 
ter a Verdict, that the Beaſts of the Plaintiff mon is claim. 


were on that part of the Land in which the ed for Beaſts, 
Levant and 


Plaintiff claims Common, although there be 

b py ouchant, no 
not expreſs mention made of it, i. e. where the other eats 
want of the Words Levant and Couchant, (hall ought to be 


be aided after Verdict. put upon the 
In the Replevin, The Defendant avowed for Common, but 
Damage-Feaſant. The Plaintiff replies, That Tena = 
the Parſon of ſuch a Pariſh, and all his Prede- I and to which 
ceſſors have had, Time out of Mind, Common it is Appen- 
in the Place, &c. belonging to his Glebe; and dant, or thoſe 


* that he takes 
that the Beaſts of the Plaintiff were Levant — 


and Couchant upon the Glebe, and he put the ſame 
them into the Common by the Licenſe of the : 
Parſon. The Defendant traverſeth, That they 
were Levant and Ceuchant, and found pro 
Quer. It was moved in Arreſt of Judgment, 
That the Plaintiff had nor alledged ſufficient 
Matter, to juſtifie his Beaſts going in the Com- 

R 4 mon ; 
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mon: For no other Beaſts ought to be put in- 
to the Common, but thoſe of the Tenant of 
the Land to which ic is Appendant, or thoſe 
which he takes to compeſter his Land, 
Per Cur, This had been ill upon Demurrer. 


But after a Verdict, the Court ſhall intend 


they were Beaſts which the Parſon procured 
to compeſter the Land; and the Right of 
the Caſe is tried, and fo aided by the Statute 
of Oxon, 1 Vent. 18, Rumſey and Rawſon's 
Caſe. 


The Manner of Pleading in making Title to 
Common. In Declaration and Pleading. 


No Title need to be made where an Action 
is brought upon the Poſſeſſion. The Plain- 
tiff declared in Treſpaſs, that he was ſeiſed of 
a Meſſuage and 20 Acres of Land, and ought 
to have Common of Paſture in V. for his. 
Beaſts Levant and Couchant, &c. unto the ſaid 
Tenement appertaining, and that the Defen- 
dant chaſed the Plaintiff's Beaſts: And in 
Error it was alledged, That the Plaintiff's De- 
claration was not ſafficient, becauſe no Title 
is made to Common by Preſcription, as the 
Precedents are. But per Cur, This Action is 
founded upon the Poſſeſſion, and brought 
againſt a Tort-feſor, and fo it is not neceF- 
ſary to make Title, So is Saunders and Wil- 
liams's Caſe, Sir Thomas Jones 148. Bound and 
Broking's Caſe, Cro. Car. 325, 575. Cro. Fac. 
Where the 43- 3 Keb. 820. 

Cauſe of Acti· In an Action on the Caſe, for Diſturbance 
on is for 1 of Common: The Plaintiff declared on Seiſin 
des plaint er of one Acre in Fee, and of another for Years; 


neednot make 6 and 
Title, 
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and that he had Common for all Cattle Le- 
vant and Couchant on both Acres. And Ver- 
dict pro Quer. And in Gateward's Caſe, 6 Rep. 
It was excepted in Arreſt of Judgment, That 
the Plaintiff has made no Title. Per Cur, 
He need not, the cauſe of Action = the 
Damages only, and the Title is collateral : So 
in Caſe of ſtopping a Way, Water-courſe, 
Lights, Cc. 

The Defendant juſtifies in Treſpaſs Damage- 
Feaſant, The Plaintiff replies, That he is 
ſeiſed of a Meſſuage, and 20 Acres of Land 


in D. and prefcribes for Common, for all his 


Beaſts Levant and Couchant every Year, after 
the Corn is ſevered and carried away, un- 
til it be reſown; and that he after the Corn 
cut and carried away, put in his Bzafls, &c. 
utendo communia ſua prædicta, The Repli- 
cation is not good, becauſe he ſaith, he put 
in his Cattle after the Corn ſevered and car- 
ried away; and faith not, That it was before 
the Land reſown, for otherwiſe he had not 
Title to Common. Yet after a Verdict on Iſ- 
ſue on the Preſcription it is helped, and it 
(hall be taken by Intendment, when he ſaid 
he put them in utendo communia ſua prædicta, 
That it was at ſuch time as the Common 13 to 
be uſed, and with ſuch Cattle as are there to 
uſe the Common ; though he did not aver, 
that the ſaid Cattle were there Levant and 
Couchant. Cro. Eliz. p. 458. Corbyſon and 
Pearſon's Caſe. 

In an Action of Treſpaſs, the Exceptions 
taken to the Defendant's Plea were. 1/4, That 
the Defendant claims Common in T. ratione 
Vieinagii, and ſaith not a Tempore cujus con- 

trarium, 


Viendo commu- 
nia ſua, how 


ed. 


to be intend» | 
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trarium, &c. By Rolle, There needs no Pre- 
ſcription in this Caſe, no more than in Com- 
mon Appendant ; (which Caſe of Common 
Appendant was agreed per totam Cur.) 2. The 
Detendant alledgeth, That he and all the Oc- 
cupiers of D. Cloſe, have uſed to have Com- 
mon in the faid 7. &c. Whereas he ought 
to have ſhewed what Eftate they had in D. 
| Cloſe, who have uſed to have this Common. 
Difference By Rolle, If it be by Way of Preſcription, it 
between Cu- is not good: Bur if it be by Way of Cuſtom 
from and Pre” then ic is good; for a Cuſtom goes to Land, 
—_— and a Preſcription to Perſons, as in Gateward's 
1 Caſe. When it is by Way of Diſcharge, it 
| of Cutom. may be alledged in all Occupiers. But per 
f Cur, It cannot be a Cuſtom here, for a Cu- 
l ſtom cannot extend to a particular Place. 
| Another Exception was, He claimed Common 
Leum and in T. for Cattle Levant and Couchant in D. 
Couchant. Cloſe, and doth not aver, that theſe Beaſts 
were Levant and Couchant, which he ought to 
do, per Cur. TFenkins and Vivian's Caſe, 

5 In Treſpaſs, The Defendant preſcribes for 
— Common generally: This is a good Plea, with- 
generally, out ſhewing that the Common was Appen- 

dant or otherwiſe ; but in Aſſize, or other A- | 


ction, where Title is made, aliter. 35 H. 6. 


1 

1 The Defendant juſtifies in Treſpaſs, becauſe 

the Prior of D. was ſeiſed in Fee of ſuch a | 

great Cloſe in D. and was ſeiſed in Fee of the | 

Paſturage in the place aforeſaid, for all his | 

prior not in- Sheep Levant, &c. It was aſſigned for Error, 

titled by Pre - becauſe the Detendant intitles the Prion, nei- 

ſcription or ther by Preſcription nor Grant, this being a 
Grant. Profit Apprender in alieno ſolo, But per yo 
6 


= 
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The Plea is good, for this Paſturage claimed Common Ap- 
for Sheep Levant and Couchant on the De- _—_— not 
fendants Land is Common Appendant, and feibeg fr. 
cannot be ſevered from the Soil by Grant, 5 
and then to make Preſcription thereto is not 

good, And the Statute of 31 H. 8. would 

have aided it, if it had not heen good at Com- 

mon Law, that the Prior was ſeiſed in Fee 

thereof, tempore diſſolutionis, Cro. Car. 542. 

Daniel againſt the Earl of Hertford. 

In Pleading a Cuſtom, That the cuſtomary 
Tenants of a Manor have had ſolam & ſepe- 
ralem Paſturam in the Soil of the Lord, they 
need not ſhew what Eſtate they had in their 
cuſtomary Tenements. 2 Saund. 326, 327. 

It a Man has Common in Waſte for 100 Where ſeve- 
Sheep, appertaining to a Meſſuage and Land, ral Titles and 
and he purchaſeth another Meſſuage with — 
Land, and had Common alſo in the ſaid 
Waſte, for another 100 Sheep by Preſcri 
tion ; he ought to make two ſeveral Titles 
and Preſcriptions for the 200 Sheep, and.not 
to join them together. Dyer 164. Pl. 59. 

A Man hath an Acre of Freehold in a great 
Field, ro which Common doth belong; now he Preſcription 
cannot in his Preſcription lay it, that he hath in a Field, 
Common in the whole Field, but in ſuch a 1 to de 
part of the Field, as in that part towards the 
Eaſt, &c. becauſe if otherwiſe, then he ſhould 
extend his Preſciption to his own Land, 
which would not be good; and becauſe the 
Plaintiff had laid his Preſcription to the 
whole Field, he was nonſuited, Conyers and 
"Jackſon's Caſe, by Baron Davenport at York 

Ees. 


Special 


* 
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hn, Special Preſcription, and the Form of Pleading. 


If a Commoner purchaſe a Parcel of the 
Land in which, Common Appendant ſhall be 
apportioned, and in ſuch a caſe the Preſcrip- 
tion ought to be ſpecial, ( viz. ) to preſcribe 
to have Common in all till ſuch a Day; and 
then to ſhew the Purctiaſe of Part, and that 
from that time he had put in his Beafts in the 
Reſidue, pro rata portione. 38. Tirring. 
Preſcription A Common may be preſcribed for to an an- 
for Common, cient Meſſuage. As in Treſpaſs, The Deten- 
arfiquo Meſſu- dant pleads that J. R. diu ante le Treſpaſs, was 
10. ſeiſed of an ancient Meſſuage cum pertin, and 
preſcribes for Common of Paſture in the Cloſe 
of the Plaintiff, for his Beaſts Levant and 
Couchant on the ſaid Meſſuage cum pertin. 
This is a good Preſcription, for it is not 
Common Appendant but Appurtenant, and 
ſuch Common is uſual in Lincolnſhire, and 
other Places: Though it was objected, That 
Beaſts cannot be Levant and Couchant upon a 
Meſſuage. Sir Thomas Jones's Rep. 227. Scam- 

bler and Fobnſon's Caſe. 
Preſcription The Preſcription was for all Cattle Com- 
at certain monable in this manner, ( viz. ) If the Land 
Times, how be ſowed by Aſſent of the Commoners, then 
to be laid. no Common until the Corn is mowed ; and 
then Common until the Land be ſowed again 
by Aſſent of the Commoners ; this Preſcripti- 
on is good, for by the Law the Owner 
cannot - plow the Land where another has 
Common. Bur here is a Benefit for each 
Party ; as well for the Owner of the Land 


againſt 
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againſt the Commoner, as tor the Commoner 
againſt the Tenant of the Land, for each has 
a qualified Intereſt in the Land. 1 Leon. c. 
100. p. 73. Hawkes and Molineux's Caſe, 
No obferve the conſequence of ſuch Spe- 
cial Preſcription, and how carefully it ought 
to be laid. As in Greatrick*s Caſe 2 In an Ac- 
tion on the Caſe, The Plaintiff preſcribed for 
Common every two Years, when the Land 
is (owed with Corn, after the reaping of ſuch 
Corn, and for the third Year for all the Year ; 
and avers, that the Time in which, was the ſe- 
cond Year, Per Cur, The Plaintiff (hall only 
have Common from the Time of the ſecond 
Year, after which the Corn ſhould be rea- 
ed; and unleſs the Land be ſown he cannot 
have Common, So that if it be not ſowed 
the third Year, he cannot have Common as 
this Preſeription is laid. The like is in Mellor 
and Clark's Caſe. 2 Keb. 350, 355, 363, 397: 
Grearrick's Caſe. | 

An Action on the Caſe was brought for En- 
cloſing Common two Years, and the Preſcrip- 
tion was to have Common every two Years 
when the Ground is ſowed, when the Corn is 
reap'd, quouſque reſeminaretur, and every third 
Year per totum annum. Per Cur, The Party 
upon this Preſcription has Common, when- 
ever the Land is unſowed, or the Corn car- 
ried away: And it's impoſſible, but the Plain- 
tiff muſt be entitled to one Year, the Land 
having been three fallow. But no Action on 
the Caſe lies for not plowing. 2 Keb. 838, 
876, 858. Miller and Clark's Caſe. 

Common Appendant may be to a Commoner 
after the Corn ſevered, until it be reſowed. 
Fitz, N. B. 180. 80 
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So it may be to a Commoner in a Meadow, 
aiter the Graſs carried off till Candlemas. 
17 Ed, 3. 26, 34. 

So it may to bea Commoner in Paſture, from 
the Feaſt of a mere till All- Saints. So 
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it may be to a Cymmoner two Years after the 
Corn cut and carried away, until the Land be 
ſowed again, and every third Year for all the 
Year, 22 A/ 42. 

There is a Special manner of Common in 
Norfolk called Shack, to be taken in Arable 
Land, after Harveſt till Sowing Time; and the 

Field conſiſts of the Lands of divers Perſons, 
in ſmall Parcels intermix'd ; fo that one can- 
not feed in his own Land without Treſpaſſing 
upon the other, and therefore every one puts 
in their Beafls promiſcuouſly to go Shack; 
(that is) at large. This Shack at firſt, was 
but in the Nature of Common by Cauſe of Vi. 
cinage. la many places in this County, it is 
altered to Common Appendant, or Appurte- 
nant: Yer. if one had an ancient Cloſe in Se- 
veralty, and he, and all thoſe, &c. had held 
this always in Several, he may keep it inclo- 
ſed ; for as to this Parcel, Shack retains its O- 
riginal Nature, and he which claims Shack, 
ſhall nor preſcribe to have Common in it. 
7 Rep. Sir Miles Corkhet's Caſe. See Bro. Com- 
mon 35. 

And if in any Town one has divers Parcels 
of Land lying together, in which the Inhabi- 
tants (of another Town) have uſed to have 
Shack, and Paſſage into it by Bars and Gates, 
with their Braſts and Cattle there, this is taken 
as Common Appendant or Appurtenant. But 

5 it in the Town of D. the Uſage hath been, 
I/ That 
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That every Owner hath been uſed to incloſe 
his own Lands from Time to Time, and ſo to 
hold it in Severalty ; this Uſage proves, That it 
was- originally bur in Nature of Shack, and 
was by Reaſon of Vicinage. And therefore he 
may incloſe and hold it in Severalty if he will. 
1 
l Ale If the Commons of the Towns of 4. 
and B, are contiguous, and one ought to have 
Common with the other by Reaſon of Vicinage, 
and within the Common of A. are 5o Acres, 
and of B. 100 Acres, thete the Inhabitants of 
A, cannot put in more Beaſts than their 50 
Acres will depaſture, without regarding the 
Common of B. nor e converſo; for the Original 
Cauſe of this Common was becauſe of Vici- 
nage, and the adjoining of the Commons toge- 
ther was not for the particular Profit or Ad- 
vantage to either Town in taking their Com- 
mon more than the other, but was rather to 
prevent Suits, that in open Countries would 
otherwiſe ariſe by reciprocal Eſcapes of Cattle 
from the one Town into the other. Vide 7 Co. 
5. b. 4 Co. 38. Co. Lit. 122. Vide ante 32. 
RepP and Awowry, For taking fix Kine in 
Briſley-Hill in Radley. That the place where 
contains 5o Acres in the Manor of Barton, and 
ſhew that Edw. 6. was ſeiſed of the Manor of 
Barton, and grants it to Lee; and amongſt 
other Particulars in the Patent the King grants 
Briſſey-· Hill in Barton, and fo brings down the 
Freehold, The Plaintiff replies, ¶ is ſeiſed of 
a Meſſuage, and divers Acres of Land in 
Radley ; and be, and all thoſe whoſe Eſtates, 
Sc. nave had, for themſelves and Farmers, 
and Tenants in the ſaid place called 27, 
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Hill in Radley, when the Field called Briley 
Hill in Radley lay freſh, and not ſowed thro? 
all the Year, with their Beaſts Levant, &c. and 
when the ſaid Field is ſowed with Corn, then 
when the Corn is carried away, till it be 
ſowed again: And fo juſtifies, becauſe the ſaid 
Field was not ſowed with Corn. The Defen. 
dant rejoined, That Parcel of the Field called 
Brifley-Hill, in the Avowry named, was ſowed 
with Corn tempore, & c. and the Plaintiff de- 
Locus in quo, murred. Adjudged per Cur for the Plaintiff, 
how to be 1. Becauſe the Defendant in his Rejoinder re- 
pleaded. fers his Plea ro another Place, than where the 
taking is ſuppoſed, and that is not in Queſti- 
on; The Plaintiff claims Common in Briſtey. 
Hill in Radley, and the Field named in the 
Avowry, and to which he refers his Plea, is 
Briſley Hill in Barton, for Briſley-Hill in Radly 
is nor named in the Avowry by ſpecial Name, 
but only by Implication, (videlicet) Locus in 
Catching Plea. u. 2. Becauſe the Defendant gives not any 
tull Anſwer to the Matter, he faith Parcel was 
ſowed with Corn; and the ſowing a little 
Parcel of Corn in the Field, ſhall not ouſt the 
Commoner of the Reſidue : And when he ſaid 
campus, id eſt, totus campus, Telv. p. 185. Trul- 

lock and Rigsby's Caſe, 

He-who is He who is confined within what Time to 
confined w ith · have his Common, ought to ſhew he is.with- 
* in the Time; otherwiſe, it does not enable him 
preſcribe, to uſe the Common. And therefore in Tack: 
ſon and Bell's Caſe. In Reple vin the Defen- 
dant ayows for Damage-Feaſant in his Free- 
hold: The Plaintiff hes, That the place 
where, is Parcel of a great Field called V/. in 
T. and preſcribes to have Common to a Meſ- 
4 ſuage 
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ſuage and two Actes in the ſaid Field ubicun- 

que, & paſt quam blada & berbæ ibidem creſcen- 

tis be reaped and carried away, quouſque the | 
ſaid Field, or any Part thereof, be reſown. | 
And that ante tempus quo, & poſtquam the | 
Corn in the ſaid Field was reaped, and car- 

ried away from the ſaid Places, & c. he put in 

his Cattle Levant and Couchant upon his Te- 

nements, to uſe, &c. his Common there; and 

upon Demurrer adjudged againſt him. 1. Be- 

cauſe he faith ante tempus, &c. and doth not 

fay in which Year the Field was ſown, and the 

Corn carried away. 2. It is not ſhewed, 

That the ſaid Field, or any Part thereof, was 

not reſown, and then it is not within his 

Ro ption. Cro. Fac. 63. Fackſon and Bells 

Caſe. 

The Preſcription more at large contains the The Preſcrip- 
leſs, as for 12 Cows is good for five; and for tion more at 
half a Year is ſufficient, if it be found for large con- 
more. The principal Caſe was upon a Moti- tains the leſs, 
on to alter a Preſcription for Common laid 
only when Ground is untilled, and that he 
may lay it generally, which the Court grant- 
ed. 3 Keb. 346, Willington and Adderley's Caſe, 

Preſcription to have Common for a Cow 
and an half, may be good: As every Yard- 
land within ſuch a Vill, to have Cnmmon in 
ſuch a Place for 12 Cows, and for a quarter 
of a Yard 3 Cows, and for half a quarter 
one Cow and an half, : 

In Caſe of Tenants in Common, there muſt 22 
be a ſpecial Preſcription ; becauſe Preſcripri- ue” re- 
on ought to be Time out of Memory, and ſuch nants in Com- 


general Preſcription once failing, (hall not be mon, and Ge- 
og neral Pre- 


made good. But * Preſcription is goo — 
in caſe of Co- 
PArceners, 
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in the Caſe of Coparceners, becauſe they are 
all but one Heir; and though the Demeſhes 
are allotted to one, and the Manor to ano- 
ther, if one die, the other hath a good Ma- 
nor. 2 Roll. Rep.) 310. E. of Devon and 


Eyre. 


In Declarations on Preſcription. 
Where Title need to be made, or not. 


The Plaintiff declares, He was ſeiſed of a 
Meſſuage and 20 Acres of Land, and ought to 
have Common of Paſture in V. for his Sheep 
Levant and Conchant, cc. unto the ſaid Te- 
nements appertaininp ; and that the Defendant 
chafed the Plaintiff's Beaſts, &c. It was al- 
ledged in Error, That the Declaration was 
not ſufficient, becauſe no Title is made to the 
Common by Preſcription, as the Precedents 
are. But per Cur, This Action is founded on 
the Poſſeſtion, and brought againſt a Tor:- 
feaſor, and ſo not neceſſary to make Title. So 
in an Action on the Caſe, for Diſturbance of 
Common; the Plaintiff declared of Seiſin of 
one Acre in Fee, and another for Years, and 
that he had Common for all Cattle Levant 
and Couchant on both Acres; and Verdict pro 
Quer'. And in Gateward's Caſe, 6 Rep. it was 
excepted in Arreſt of Judgment, That the 
Plaintiff has made no Title: Per Cur, He 
need not; the Cauſe of the Action being the 
Damages only, and the Title is coll So 
in Caſe of ſtopping a Way, Lights, Water- 
courſe, Ce. Cro. Car. 325, 499, 575- S 8 
Caſe. Cro, Tac. 43+ 3 Keb. 820. 8 4 and 
Williams's Caſe | The 
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The Plaintiff in an Action on the Caſe enti- 
tles himſelf by Prefcription to a Fold-courſe 
for Sheep, upon all the Lands in ſuch a Field on 
ie bael mat day, and fo to Lady day, the Land 
being unſo wn; and for that the Defendant 
put on Sheep, & e. before Michaelmas-day, and 
after, c. and thereby fed the Grounds, 
&c. the Plaintiff could not take ſo good 
Feed, per quod Actio, c. By Hale, Norf. 
Summer-A 1668. The Owner may put 
on Sheep, and feed his own Grounds e 
Mic bael mas, unleſs a Cuſtom be to the Contrary, 


* * 2 
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which ought to be laid in the Declaration; con · 


tra of a Stranger. Braithwait and Hunt's Caſe, 

The Declaration muſt be maintained by the 
Preſcription, One preſcribes to have Com- 
mon Appurtenant in the Place where, Cc. pro 
omnibus equis vaccis & porcis ſuis. Now the 
Declaration in Replevin was, De captione unins 
equi unius ſpedonis,&c. Per Cur, The Word equus 
is a general Word, and comprehends as well 
Stone-horſes as Geldings, ſo it's well maintain- 
ed : Otherwiſe, had it been for Mares. Vide 
infra. Tit. Failer of Preſcription, Cro. Eliz, 798. 
Stapleton and Morris's Caſe. | 

t of the manner of laying Preſcriptions, 
Vide ſupra Tit. Preſcriptions. 

A Common muſt be laid to be Appen- 
dant, or Appurtenant, or in Groſs, becauſe 
it is an Intereſt, Vide ſupra, ſub Tit. Max- 
inns. 

In Replevin, the Defendant avows for Da- 


Manor to have Solam paſturam omni Anno, 
omni tempore Anni, and that he by Licenſe ot 
L 2 a Copy- 


mage-feaſant in his Freehold, the Plaintiff ple ids for Solam pa- 
in Bar, a Cuſtom for the Copyholders of the m not lay* 


Declaration 
muſt be maitt- 
tained by the 
Preſcription, 


PreſcriPtion 


ing Levant, 
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2 Cro. 


Licenſe to 


when good 
or not. 


Common not 
to be with a 
Stranger's 
Cattle. 


123. 163. I Mod. 74. 


TCibe Law of Commons. 
a Copyholder put in his Beaſts, &'c. The 
Iſſue was nul tiel Cuſtom ; and Verdict for the 
Pſaintiff, and thereupon *twas mov'd in Arreſt 
of Judgment. 1. That the Cuſtom to have 
Solam paſturam (excluding the Lord) was not 
good. 2. That twas not averred, That the 
Beaſts were Levant and Couchant on the Copy- 
hold, 3. That Commoners ought to take 
their Common by the Mouths of their own 
Beaſts, and not thoſe of Strangers. 4. If he 
can licenſe another to take it, yet he cannot 
do it without Deed. But *ewas anſwered, 1. 
That the Cuftom is good, for it is not Com- 


take Common mon but Paſture, and the Lord is not exclu- 
Sans Deed, - 


ed of the whole Profir, but of the Paſture 
only, for he has the Mines, Coals, Trees, 
Stones, &. 2. Here needs no Levancy and 
Couchancy, for the Copyholders are to have 
all the Faſture, and ?cis not reſtrained to Com- 
mon for Beaſts Levant, &c. on the Tenements ; 
and as to the 4th, a Licenſe pro bat vice tan- 
tum, may be by Parol, but if for any Time 
certain, it cannot be without Deed; becauſe 
it then becomes a Leaſe, being of a Thing that 
lies in Grant, which cannot be without Deed. 
And further, That this not being Common 
but Paſture, may be taken by the Beaſts of a 
Sttanger; though had it been Common, per- 
haps not. To all which the Court ſeemed in- 
clined, and accordingly gave Judgment for the 


- Plaintiff. Hopkins wer. Robinſon. 2 Lev. 2. 
Vide Monk and Butler's Caſe, 2 Cro. 1 Vent. 


- 


In 


In Error of a Judgment in Replevin in Dur- If a Stranger 
bam, where the Defendant avowed, That Puts his Beafts 
Sunderland is an ancient Borough, conſiſting of = 1 
12 Capital Burgeſſes called Freemen, and of Commoner 
12 inferior Burgeſſes called Stallingers, and that may diſtrain 
there is a Cuſtom, That every Freeman inha- them. 
biting any Meſſuage there, hath Common in But Nite, He 
the Place where, Cc. for 2 Horſes, and 4 — 
Cows, and each Stallinger inhabiting, Gt. for on without 
one Cow, and for that the Plaintiff being a ſhew ing Da- 
Stranger put his Cattle there to the Prejudice mage. 
of his Common, the Defendant avowed the 
Taking, The Plaintiff traverſed the Cuſtom, 
and the Jury found, That the Capital Burgeſſes, 
vix. the Freemen, had Common for 2 Horſes, 
or 4 Cows, and the Stallingers Common for 
one Cow: But further found, That the Wife 
of every Freeman or Stallinger inhabiting had 

the ſame Common after the Death of their 
Husbands, and that the Copyholders, Capital 

Burgeſſes, and Stallingers have Common alſo 

for Cows, Calves, Oxen, Heifers, &. Et om- 

nibus ad quantitat & loco & vice (Anglice their 
Stints) ut præſent limitat, and on this Verdict 
Judgment was for the Avowant, and thereup- 
on 2 Errors aſſigned. 1. That the Common 
found is another and different from what is 
pleaded, Scilixet for Oxen, Calves, Heifers, 

&c. 2, The Cuſtom found for the Inhabitants 
to have Common is ill, and all one with Gate- 
ward's Caſe, 6 Coke. But anſwered and reſol. 
ved. 1. The Jury having found the Cuſtom 
expreſly at firſt, all that they have found fur- 
ther is void, as 3 Cro. 435. and 546. 2. The 
Cuſtom here is not for Inhabitants, but for 
Freemen and Scallingers who are Members of 


L 3 the 


— in 
the Mayor 


geſſes, Mind, have had Common for themſelves, & 
as in Grols. 
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The Law of Commons. 
the Corporation inhabiting there, and the Ha- 
bitation is only reftrigive, vis. That they 
1 not have Common except they inhabit. 
The Cuſtom laid for each Member to have 
* is good, as well as where it is laid in the 
Corporation to have it for themſelves, and eve- 
ry Member thereof. Hinks verſ. Clerk, 2 Lev. 
2, 25 
we in the Caſe of Stel wer Meller, 2 Lev. 
-_ In A&ion on the Caſe for Diſturbance 


of his Common, and bed, That the 
Mayor and Burgefſes Derby, Time our of 


quolibes corum, and brings the Action as Bur- 
gels; The Preſcription was traverſed, and Ver- 
dict for the Plaintiff, and *twas mov'd i in Arreſt 
of Judgment, Thar the Preſcription was not 


1. Becauſe tis not Jaid to be N 
or] Appurtenant to any Land. 2. That the 
Preſcription ought bor to be in the Name of 
— — os but in C 
—— Com- 


every Burgeſs, vis. 
enfiurs, Oc. Fot in a Cor 
laid by Cuſtom. As 
wor 403. 15 E. 4. 29. fed Curia contra, That 
this may well be Common in Groſs, and not 
Appurtenant to any Land. 9 H. 6. 36. 1 Co. 
87. As where one Common to the May- 
or and Burgeſſes fits Er all their Cattle, in el a 
Place; this is good and in Groſs, and is not 
Appurtenant. 


The Law of Commons. 
CHAP, xv. 


The Nature of Preſcription, The Difference be- 
tween it and Cuſtom, as to Pleading. What 
Common is to be preſcribed for, and what 
not. What Preſcription to Common ſhall be 
made, and bow to be made in Reference to 
Perſons preſcribing. Who to preſcribe, and in 
whoſe Name Preſcription for Common to be 
made. Of Preſcription by 4 Que Eſtate, 
Of Preſcription by Copybolders. Where it 
muſt be Special Preſcription by a Corporation, 
bow to he made. Preſcription by Inhabitants. 
The Form aud Manner of pleading Preſcrip- 
tion. for Commons, laid down in ſeveral ge- 
neral Rules and Maxims. Where, and how 
— . the Soil _ be excluded, or 
and wherein ſtinted. Preſcription 
ſola & ſeparalis Paſtura, how bak 11. 
like for a Drift of Common. 


Ecauſe Pleading as to Commons is gene- 

D nerally laid by way of Preſcription, and 
ſometimes by way of Cuſtom ; it will be ne- 
ceſſary that I ſhould ſay ſomething of the Na- 
ture of Preſcription, and the different ways of 
Pleadingit, and Cuſtom. And without doubt this 
is a very material part of Learning in our Law, 
and cunous enough; for want of the Knowledge 
whereof, many a Judgment hath been re- 
verſed, many Pleadings overthrown, and ma- 
ny Trials (which otherwiſe might have ſuc- 
ceeded well,) have been ſpoiled by Failure of 

Preſcription upon the Evidence. 


L 4 Erſt, 
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The Nature 
of Preſcripti- 
on in Gene- 
ral. 


Preſcription 
how to be 
pleaded. 


Cuſtom, how 
to be pleaded. 
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Firſt, Briefly of the Nature of Preſcription 
in General; and then I ſhall treat of it more 
at large, as it falls under the particular 
Conſiderations in Reference to Commons; eſpe- 
cially ſuch as we call Appurtenant. 

Preſcription then eſt Titulus ex uſu & tem- 
pore ſnbſtantiam capiens ab authoritate Legis. lt 
is a Title created to a Perſon and his Heirs, 
unto ſome Profit, &. out of another's Eſtate ; 
and this Title which Preſcription makes, is 
created, founded and eſtabliſhed by Uſage 
and Time; and one without the other will 
not do. 

It is ſaid by Sir Francis North, in his Argu- 
ment in Potter and North's Caſe : That a Pre- 
ſcription that is to claim a real Intereſt of Pro- 
fit in ſolo alieno is a Title, and as a Title muſt 
be ſtricily and curiouſly pleaded, and is not 
like Preſcriptions, that are by way of Diſ- 
charge, and for Eaſement, or for matters of 
perſonal Exemption. 1 Vent. 386. | 

Now a Preſcription is perſonal, and is for 
the moſt part applied to Perſons, being made 
in the Name of a certain Perſon and his An- 
ceſtors, or thoſe whoſe Eftate he hath; or elſe 
in Bodies Politick and Corporate, and their 
Predeceſſors. But a Cuſtom which is local 
is alledged in no Perſon, but laid within a 
Manor, or ſome other Place, Take one Exam- 
ple of each: J. S. ſeiſed of the Manor of D. 
in Fee, preſcribes in this manner, That FJ. S. 
and his Anceſtors, and all thoſe whoſe Eſtate 
he hath in the ſaid Manor, have Time out of 
Mind of Man had, and uſed to have Com- 
mon of Paſture, in ſuch a Place, &c. (be- 
ing the Land of ſome other, &c. ) as pertain- 


ing 


The Law of Commons. 
ing to the ſaid Manor. This properly is called 
a Preſcription : A Cuſtom is in this manner, 


A Copyholder of the Manor of D. doth 


plead, That within the fame Manor, there is, 
and has been ſuch a Cuſtom Time out of Mind 
of Man uſed; that all the Copyholders of the 
ſaid Manor have had, and uſed to have Com- 
mon of Paſture, ec. in fuch a Waſte of the 


Lord, Parcel of the ſaid Manor, &c. where 


the Perſon neither doth, or can preſcribe, but 
alledgeth the Cuſtom within the Manor; 
which Difference will be further illuftrated, 
and the Reaſons of the ſame laid down, when 
we come to apply it to the ſeveral Forms and 
Rules of Pleading. 


I ſhall now come to treat of Preſcription in 
Reference to Common, and ſhew 


I, What Common is to be preſcribed for, 


and what not. 
2ly, What Preſcription to Common ſhall 
by made, and how to be pleaded. And 
this, 
x. In Reference to the Perſons preſcri- 
bing. 
2. 5 Reſpect of the things preſcribed 
or. 
3. The Manner and Form of Pleading 
Preſcription, and this by ſeveral Rules, 
and ſeveral Actions; both to Preſcrip- 
tions general and ſpecial, 
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Common Ap» 


pendant to be 
preſcribed for. 


Pleading of this fort of Common: Some fay 
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For ber Gommon « Man muſt preſcribe , and 
for what be need not. 


For Common Appendant a Man muſt not 
preſcribe. This Common muſt not be pre- 
ſcribed for; and yet it muſt be laid to be Time 


aut of Memory. I find in our Books, that 


the Reporters are ſomewhat puzzled about 


ic may be preſcribed for, 37. Tirring- 
baw's Cale: Some fay LINE be 


ſcribed for ; and if it be, it's void, anc 
make the Plea vicious. 4 Rep. Tirringham's 
Caſe, 1 Roll. Abr. 401. Cro. Car. 542. in Da- 
niel 's Caſe, | 
Nichal; Juſtice, in Jabaſom and Thorough. 
good's (aid, t for Common Appendant, it's 
not neceſſary to preſcribe, but to ſay he is ſei- 
ſed of one Meſſuage in Fee, and that he has 
Common of Paſture in the faid place as be- 
longing and appertaining to his Tenement. And 
in x Roll. Abr. 399. a Man need not preſcribe 
for Common cauſa Vieinagii; but it ſufficeth 
to ſay that he and all thoſe whoſe Eſtate he 
has, ce. have uſed to intercommon cane 
Vicinagii; becauſe it's Common ndant, 
And it's ſaid in 2 Roll. Rep. in the Earl of De- 


von and Eyre s Caſe, That Common Appen. 


dant and Common Appurtenant do not much 
differ in Pleading as to the Form of Preſcript- 
on it ſelf, but the manner of laying it; as for 
the Purpoſe, if a Man claim Common for all 
his Beaſts ; this appears not to be Common 


Appendant ; becauſe the Generalty =" 
aim 
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preſcribed for; but upon the Manner: He 
tbed for Common Appendant to a Meſ- 


cannot be preſcribed for, is, becauſe Com- 
dant cannot be ſevered from the 
t, and therefore to make Pre- 
it, it's d: And indeed in 


; 
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; 
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The Lam of Commons. 
unwholeſome Air, which is a ſufficient Reafon 
when alledged, for the Preſcription... 2 Kt, 
108. 312. 1 

A Man may preſcribe for Common or o. 
ther Profit, or Eaſement, for himſelf and his 
Tenants, 06! 

In Caſe of Tenant in Common, the Preſcrip. 
tion muſt be ſpecial; in cafe of Coparcenary, 
1 Vide ſupra, Earl of Devon and Ex 

aſe, 


2. In reſpe& of the Things preſcribed for, 


To Common Appendant. Vide hic ſupra. 
To Common Appurtenant. Vide ſupra, 


Tenantin Tenant in Fee-ſimple ought to preſcribe in 
Fee. his own Name, 10 
Tenant for Tenant for Life, Years, Elegit, or at Wil, 
Life, Years, muſt preſcribe in the Name of him who had 
Ee. the Fee, but he which has not any Intereſ 
cannot have any Common. Vide infra, 6 l. 
60. Gateward's Caſe, Dyer 71. Jones 2/76. 
eh A Man may preſcribe for Common or o. 
ther N Eaſment for 1 and his Je. 
6... nants; and fo a Corporation for themſelves 
9 * and their particular Tenants : But Inhabitans 
not incorporate, cannot preſribe for Common. 6. 
5 Vide infra. 1 Saund. 344. * 8 
Preſetiption No Man can preſcribe. for a Rent or othe 
by a Qze eſtate, Charge in another Man's Soil, for ho Eſta W fa 
can be of things in Grant; a Man preſcribe! I In 
he was ſeiſed, and uſed to dig Clay in aro- 
ther Man's Soil, to make Pots; It was ad. 
judged void; becauſe whatever Intereſt is 
claimed in another's Soil, muſt be annexed 
in Property to his own. But by Twiſden and 
| Whmdkan, 
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Wmmdbam , albeit no Que eftate can be alledg- 
ed of things in Grant, yet a Man may have 
ſuch Charges by Deſcent from his Anceſtors, 
alledging that he and his Anceſtors Time out 
of Mind have had, &c. And ſo is the Caſe 
of Littleton to be underſtood, One may not 
preſcribe in any thing by a Que eſtate which lies 
in Grant and may not paſs without Deed or 
Fine; but in him and his Anceſtors he may ; 
becauſe he comes in by Deſcent, without any 
Conveyance. 2 Keb. 290 312. 1 Iſh. 12. 1. 4. 


When the Copyholder claims any thing How the 
by Preſcription in the Soil of another, in Copyholder is 
Pleading he ought to preſcribe in the Name of to preſcribe. 


the Lord; but if he claim any thing in the 
Soil of the Lord within the Manor, then he 
ſhall plead the Cuſtom of the Manor; for 
there he cannot plead in the Name of the 
Lord, inaſmuch as the Lord cannot preſcribe 
in his own Soil. And fo faith Hobart. There 
is nothing more common, than for the Lord 
to preſcribe for his Tenants by Copy in ano- 
ther Man's Soil ; whereas, if it be in his own, 
it ſhall ever be laid by Cuſtom. 1 Rep. Foy- 
ſon's Caſe, and 31, Cowper's Caſe, 6 Rep. 60. 
Gateward's Caſe, Hob. 28. 61. Now to apply 
this by ſeveral Caſes. ; 

In Replevin, the Defendant makes Conu- 
fance as Bailiff to, G . Damage-Feaſant : 
In Bar of this the Plaintiff pleads; That H. 
Earl of H. was ſeiſed of the Manor of 4. 
whereof one Meſſuage, Cc. is Parcel, and de- 
miſable by Copy, and that within the ſaid 
Manor there is this Cuſtom, That every cu- 
ſtomary Tenant of the ſaid Meſſuage, &c. 
have uſed to have Paſture, &. in the — 

place 


158 The len Commons. 
place called Land. mcd, and fo derives his Ti- 
OY Copy. The Iſſue was upon 
the Traverſe, ab/que boc quod infra manerium 
pred” talis babetur conſuctudo 4d quilibet te. 
nens euſtumarins, & c. have uſed to have Com. 
mon, &c. nh e. Per Cur, Here is no 
The place Cuſtom alledged, becauſe it did not appear 
in Pleading, the Place where the taking 
to be, was within the Manor, 
be and no m of the Manor can extend out 
within the preſcribe in 
Manor. 
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of the Manor, and then the Flea had been 
good. Hob. p. 286. 1 Brownl. 172. Roberts 
and Towng's Caſe. 

And the Neceſſity of good Pleading a Pre. 
ſcription appears in James and Read:'s Caſe. 
Which was, The King was ſeiſed of a Manor, 
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which the Unity of Poſſeſſion was pleaded. 
And upon Demurrer, per Cur, As this Pre- 
ſcription is pleaded, the Common was extinct; 
but by ſpecial Pleading, he might have been 
helped and faved his Common, for this was 
Common Appendant ; and fo not extinct. 
2 Brownl. 47. James and Read's Caſe, 4 Rep. 
38. Tirringham's Caſe. 

The Cuſtom was alledged, that all the cu- 
ſtomary — babuerunt 5 babere con- 
ut verunt ſepar am, Cc. It was ex- 
nd to this — the Copyholders Where the 
have not ſhewed what Eſtate they have in ©2Pybolders 
their cuſtomary Tenements. But per Cur”, __ _—_— 
I's not material, for be their Eſtates what they have in 
they will, in Fee, for Life or Years, Cuſtom their cuſtoma- 
has annexed this ſole Feeding, as a Profit Ap- / Tenements, 
prender to their Eftates ; and this they claim 
by the Cuftom of the Manor, and not by 
Preſcription ; and here they need not ſay for 
B:afts Levant and Couchant, becauſe they Where itneed 
claim all the Herbage, and exchude the Lord not be ſaid for 
totally, and ſo no Miſchief to the Lord. _— - = 
2 Saund. 326, 327. Hoskins and Robins's Caſe. ; 
The Plaintiff in Replevin rejoyns by Cu- x, what Caſes. 
ſtom of all the Copy nolders of B. Acre, in Copyholders 
the Manor of D. who uſed to have Com- muſt make 
mon in A. To which the Avowant demurred, ſpecial Pre- 
becauſe he ſhould have preſcribed in the Lord's ſcription. 
Name, A. being out of the Manor: But the 
Truth being that A. was anciently Percel, 
and lately ſevered by the Lord, this deſtroy s 
not the Common. Bur the Copyholder ought 
to have preſcribed ſpecially ; that ralis conſue- 
tudo was till fuch a Day, and that after the 
Lord granted over, & c. as on Change of a 


Cor- 
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Corporation in Lutterell's Caſe, fo is Swain's 
Caſe. If a Copyholder for Life had uſed to 
have Common in the Waſte of the Lord, or 
certain Eftovers in his Wood, and the Lord 
alien the Waſte or Wood to a Stranger, and 
afterwards grants certain Copyhold Lands and 
Houſes for Lives; ſuch Grantees ſhall haye 
Common and Eftowvers in the Lands and 
Woods, which were aliened, notwithſtanding 
the Severance. But after ſuch Severance, the 
Copyholder ſhall not plead generally, Quid 
infra maner præd talis babetur conſuetudo ; tor 
after ſuch Severance, the Waſte or Wood is 
not Parcel of the Manor; but he may plead, 
That before, and until ſuch Time of the Seve- 
rance, talis babebatur & a toto tempore conſut- 
tudo, c. and then ſhew the Severance, as in 
MaurrelPs Caſe, where the Lord fevers the 
Freehold and Inheritance from the Copyhold, 
1 Keb. 652. Davis and Watts's Caſe, 8 Re, 


 Swain's Caſe. 


Preſcription by Corporation; by Inhabitants, 


The Form of Preſcription by a Corporat. 
on. Vide Saund, 342, 343, 344. Miller and 
Spateman's Caſe, and the Caſe of the Corpo- 
ration of Derby. | 

And it was agreed, That a Corporation 
may preſcribe for the Benefit of their parti 


lar Members, as well as a Natural Body for 


himſelf and his Tenants. But whether they 
might preſcribe for Common without Number 
was the Queſtion, But it was agreed, That 
they cannot preſcribe for Common in Gro 
without Number. If a Corporation may take 

4 a Grant 
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a Grant for the Benefit of their particular 
Members, they may preſcribe to have the 


ſame Thing for the ſame Purpoſe and Intent: 1 


For it's a Rule, whatſoever may commence 
by Grant may. be claimed by Preſcription. 
But how they ſhall preſcribe, Vide ſupra tit. 
Levant and Couchant: But a Corporation 
may preſcribe for a Common in Groſs, for 
Beaſts Levant and Couchant within the Vill. 
Though it's ſaid in Keb. 2. 25. per Kelynpe, 
Twiſden and Moreton, That they conceived a 
Corporation, as ſuch, cannot have any Com- 
mon for them and their Tenants, belonging 


— 


to Ancient Houſes in the Corporation. 
1 Saund. 345, 346. 

15 E. 4. 29, 32. The Mayor, Cc. of Coventry 
were directed to preſcribe thus, By the Mayor 
and Citizens for the Iahabitants; which 
placeth the Intereſt in the Corporation, tho 
the Inhabitants have Intereſt thereby. See 
the Preſcription by a Borough for Turbary, 
for themſelves and Inhabitants. 3 Keb. 247. 
White and Coleman in B. C. ; 


One cannot preſcribe for Common #atione No Preſerip? 


* 
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commorantiæ or reſidentiæ; for an Inhabitarit tion ratiene 
cannot have Common, if he have not any c 


Intereſt or Eſtate therein. Such a Preſcrip- 


- . . Preſcription, 
tion cannot begin at this Day, and there the Nature of 


fore Uſage or Continuance cannot make it it. 


ood. For a Grant of Common Inbabitanti- 
s cannot be good, unleſs they be a Corpo- 
ration; and by Preſcription it cannot be good. 
And to ſay there is ſuch a Vill, and that in 
the ſaid Vill habetur talis Conſuetudo & a tem- 
pere quo habebatur, &c. 9d) quilibet Inhabitane 
in aliqna antics meſuagio, & c. ſhould have 
M Com- 


7 
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Common in the faid Waſte, for his B:aſls 
Levant and Couchant within the ſaid Vill, is 
; | not good. And it's a Rule, Inhabitants un- 
Reguls, Inha- Jeſs they be Incorporated, cannot preſcribe to 
bitants, eX- have Profit in the Soil of another, but only 
cept they be- ; ; 
incorporated, in matters of Eaſement or Diſcharge. As in 
cannot pre- a Way, or to be diſcharged of Toll, or in 
ſcribe for Pro- modo decimandi. Intereſt ought to be by Per- 
2 c ſons inabled, who are to have Continuance, 
— pay © according to the Maxim. Vide ſupra, Cro. 
may. Eliz. 362. Fowler and Dale's Cie, 6 Rep. 
Gateward's Caſe, 1 Leon. 58. Coftard and Wing- 
feild's Caſe, 1 Anderſon 15 1. Cro, Fac. 152. 
2 Bulſtr. 87, 88. Dyer 71. pl. 24. 2 Leon. 44. 
In Replevin, The Plaintiff counts of the 
taking of his Beaſts ar N. in a place called the 
Cow-paſture. The Defendant makes Conuſance, 
Dimage Feaſant. The Plaintiff replies, The 
Vill of N. is an Ancient Vill within which ſuch a 
Cuſtom is Time out of Memory, that every 
Cuſtom for Houſeholder inhabiting in the ſaid Vill, except 
inhabitants. the Parſon and Vicar, the Ihabitants of the 
Capital Meſſuage, and the Inhabicants in the 
Park, Time out of Memory have uſed and ac- 
cuſtomed to have Common of Paſture for 
their Beaſts in the ſame Place, Levant and 
Couchant yearly, at all times of the Year; and 
ſtews, That he was a Houſhholder and I ha- 
bitant in the ſaid Vill, and none of the Per- 
ſons excepted, & c. by which he put in his 
Beaſts, being Lewant and Coucbant, to uſe his 
Common prout ei bene licuit. The Detendanr 
_ faith, That the ſaid Meliuage of che Plaintiff's 
— was newly erected, and edified within 30 
— Years laſt paſt, and that no other Meſſuage 
anHouſe new- Was erected in any Place, Parcel of this, &. 


ly built, and be foi e 
the Pleadings, i 


© Ras 
362 
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before the ſaid 30 Years, & hoc paratus, Cc. 
And the Plaintitf demurs, and Judgment pro 
Quer. For this Cuſtom mentioned in the Re- 
plication, may not extend to a Meſſuage new- 
ly erected within the Common, nor within the 
Vill, where no Meſſuage was ever erected 
before. Savile's Rep. p. 81. Wakefeild and 
Coſtard's Caſe. | | 
A Man cannot preſcribe for Common by a 
Preſcription that is unreaſonable. As in Treſ- 
paſs the Defendant juſtifies for Damage-Fea- 
ſant. The Plaintiff in- his Replication pre- 
ſcribes for Common in the place where, Cr. 
in this manner, until the Field was ſown with yhat Pre- 
Corn, and after it was ſown & poſt blada ſcription is 
meſſa, until it was ſown again. To which the unreaſonable, 
Detendant demurs. Now this is unreaſon- or not. 
able to have Common in Land ſown, But per 
Car', As this Preſcription is laid, the Common 
is not claimed till after the Corn reaped. 
1 Ventr. 21. Walter and Chamner's Caſ:. 
Several Men that have ſeveral Eſtates, and 
in Relation one to another, cannot join in 
making a Preſcription, As in Raſtal's Eutr. 
622, Two Commoners join in a Preſcription, 
yet it is a ſeveral Preſcription, as much as 
if they had juſtified ſeverally. It's true, they 
may join in the Demand, but they muſt make 
their Titles ſeverally, 1 Ventr. 388. 


M 2 6 _ 


Congruity in 
Pleading. 
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As for the Form and Manner of Preſcriptions 
for Common. 


The general Rules are theſe. 


1. There muſt be a general Application, 
and the Common muſt be pleaded as Com- 
urate to the Thing, to which it belongs. 

As in Tirringham's Caſe, Common Appen- 
dant muſt be claimed to Land, and not to an 
Houſe, Meadow or Paſture, and becauſe the 
Common there was pleaded, as belonging 
to the Meſſuage, Meadow and Land, it was 
adjudged to be Common Appurtenant, and 
not Common Appendant. But if a Men 
hath had Common for Beaſts of the Plow, 
Appendant to his Land, and perhaps of late 
Time an Houſe js built on part, and ſome part 
is implied for Paſture, and ſome for Meadow, 
and this for Maintenance of Tillage, which 
was the Original Cauſe of Common, in this 
Caſe the Common remains Appendant. But 
in Pleading he ought to preſcribe to have 
this Appendant by Purchaſe ; or if he pre- 
ſcribe to have it Appendant to an Houſe, 
Meadow or Paſture, then he cannot have 
Common Appendant to it: for then it appears 
of his own ſhewing, that it has been always 
an Houle, Meadow and Paſture. One may 
prefcribe to have Common Appendant to his 
Manor, and this ſhall be in Conſtruction of 
Law, Reddendo ſingula ſingulis, Appendant to 
fuch Demeſnes', which are Ancient Arable 
Land, and not to any Land lately improved, 
and made Arable out of his Waſtes, And fo 
| there 
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there muſt be a Congruity : So Common.can- 
not belong to a Cottage. Vide ſupra 13. 


Let in the Caſe of Emertor wer. Selby, Hill. 


2 Anne in B. R. it was held, That one may 
well preſcribe for common Appendant to his 
Cottage, viz, In Replewin the Defendant a- 
yowed for Damage Feaſant in his Freehold, 
and the Plaintiff pleaded in Bar, That he was 
ſeiſed of a Cottage, and preſcribed to have 
Common in the Defendant's Land, for all 
Beaſts Levant and Couchant as Appendant to 
his Cottage, and this was held good on a 
Demurrer. For a Cottage contains a Curti- 
lage at leaſt, and there is no difference be- 
tween a Meſſuage and a Curtilage as to this; 
and the Stat. De extenta Maneris ſays a Cot- 
tage contains a Curtilage, and we will ſuppoſe 
a Cottage has at leaſt a Court-yard to it. Al- 
ſo a Cottage by the Statute ought to have 4 
Acres of Land to ir. Vide 1 Salk. 466. Ce. 
Lit. 5. b. 

But ſee Vaug ban, 253. where it ſeems to be 
admitted, That where one declares, that he 
was ſeiſed de uno antiquo Meſſuagio, and does 
not ſhew that any Land was thereto belong- 
ing, he cannot claim Commen for Cattel Le- 
vant and Couchant therein. For Cattel can- 
not be Levant in common Intention upon a 
Meſſuage only. 

2. This Rule is laid down in Potter and 
North's Cafe, ( viz. ) That the thing preſcri- 
bed for by a que Eſtate (not in Groſs, but 
Appendant, or Appurtenant ) muſt agree in 
the Nature and Quality of the Thing to which 
it is annexed or appurtenant. Corporal 
things cannot be Appurtenant to Corporal, 
M 3 becauſe 
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becauſe they are diſtindt. Eftovers ardendi of 
Wood cannot be Appurtenant to Land, becauſe 
they cannot be uſed for it: And Uſage alone 
makes but a Title in Groſs, which will ſerve 
when it hath Time out of Mind continued in 
the ſame Hereditary Line. 1 Ventr. 386. 

3. Another Rule to know when a Preſcrip- 
tion is good in Pleading is this. For the Law 
allows Preſcription, but it ſupplies the loſs of 
a Grant. Ancient Grants happen to be loſt 

many Times, and it would be hard, that no 
Title could be made to things that lie in Grant, 
but by ſhewing a Grant, Therefore upon 
uſage temps d'ont, Cc. the Law preſumes a 
Grant, and a lawful beginning, and allows 
ſuch Uſage for a good Title; but ſtill, it is but 
in Supply of the Loſs of a Grant. And there 
fore, for ſuch things as can have no lawful 
beginning, nor be created at this Day by any 
Matter of Grant or Reſervation, or Dꝛed that 
can be ſuppoſed, no Preſcription is good. As 
Preſcription by a Lord, to have ſo much for 
every Pound. Breach, is a good Preſcription 
to bind the Tenants, but naught as to a 
Strarger; becauſe, as to the Tenant it might 
have a good beginning by way of Reſervati- 
on; bur as to a Stranger, it could have no 
lawful beginning by any Grant or Reſervation. 
Vent. 387. in the Argument of Potter and 

North's Ca ſe. | 
What may hare a good beginning by Grant 
may be preſcribed for, Now it was ſtrongly 
urged in Sir George Sparks's Caſe, which was 
to have the Herbage and Paſturage in all the 
Acres; that this was all one, as to preſcribe 
\ for the Land it ſelf (which Preſcription is 
) a voi 9 * 


| 
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void,) For it a Man lets the Profits and Her- 
bage of his Land for Years, this is a Leaſe of 
the Land it ſelf; which was agreed by the 
Court as to that. Bur per Cur, This Pre- 
ſcription is good, Foy it may have a good 
beginning by Grant: For a Man may grant 
the Feeding and Paſturage of his Land when 
it is not ſowed; and by conſequence, that 
may be good by Preſcriprion. Mod. Rep. 
6. Winch, p. 6. Sir George Spark's Caſe, 
1 Saund. 345, 346. 

4. A Man may not preſcribe in a Profit Ap- 
pendant to a Thing, unleſs this principal thing 
had, and may have a perpetual Durance and 
Continuance. Ergo not for Common, ratione 
commorantiæ, or tor Reſiancy. Dyer 70. 1 And. 


151. 


mon is claimed, ought to be certainly ſhewed, 
2s in Trulock and Rigbyes's Cafe. Becauſe the 
Defendant in his Rejoinder refers his Plea to 
another place, than where the taking js ſup- 
poſed, which is not in Queſtion. As the Plain- 
tiff claimed Common in Briſly Hill in Radley, 
and the Field named in the Awvowry, and to 
which he refers his Plea, is Briſey- Hell in Bar- 
ton. And the Locus in quo, &c. which is on- 
ly by Implication, will not help it. Vide ſupra, 
This Caſe more at large. Where a cerrain 
Number of the Cattel Levant and Couchant 
are to be expreſs'd, or not. Vide ſupra, Yelv. 
885. Brownl, 188, 

n an Action of Treſpaſs, and Juſtification 
for Damage-Feaſant; The Plaintiff replies, 
That he is ſeiſed of ſach Lands in M. in Fee ; 


and that he, and all thoſe whoſe Eltate, Ge. 
M 4 have 


5. The Land to which, and in which Com- ,. 
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Magna averis. 


Preſcription 
Cannot be to 
[exclude the 


Owner. 


But one may 
cribe for 
eralem Pas 
Aaraw, Er. 


have had Common pro 25 magns averiis every 


Year after May-day, in the place where : The 
Plea is good, though it is not expreſſed cer- 
tainly for what Beaſts he claims; for magna 
averia may well be intended Horſes, Oxen, 
Kine, or other ſuch Beaſts of thoſe Kinds that 
are commonable. A Man preſcribes for 
Common Appurtenant to a Manor, or to a 
Meſſuage, it's uncertain and not good. Cro. 
2 580. Strandſed and Sborediòt s Caſe. Ben. 


oe 210, 82. 


Where, and in what Caſes the Owner of the 
Land ſhall be excluded, or ſtinted in his ewn 
Soil. | 


If a Man claim by Preſcription, any man- 
ner of Common in another Man's Land, and 
that the Owner of the Land be excluded to 
have Paſture, Effovers, & c. This is a Pre- 
ſcription, or Cuſtom againſt Law, to excluce 
the Owner of the Soil, for it's againſt the Na. 
ture of this word Common; and it was im- 
plyed in the firſt Grant, that the Owner of 
the Soil ſhould take reaſonable Profit there. 
Co. 1, Inſt. 122. White and Sbirland's Caſe. 

But a Man may preſcribe, or alledge a 
Cuſtom to have and enjoy ſolam weſturam 
terre, from ſuch a Day till ſuch a Day, and 
hereby the Qwner of the Soil ſhall be exclu- 
ded to paſture, or feed there ; and ſo he may 
preſcribe to have ſeparalem paſturam, and ex- 
clude the Owner. So a Man may preſcribe 
to have. ſeparalem piſchariam in ſuch a Water, 


and the Owner of the Soil ſhall not fiſh 
there, But if a Man claim communiam Piſ- 


eharia, 
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tharie, or Liberam Piſ hariam, the Owner of 
the Soil ſhall fiſh there. Caveat le Pleader, 
1 Inſt. 22, 23. Chinery and Fiſher's Caſe, Foy- 
fon and Cracbroad's C iſe, 

In Kenrick and Pargiter's, The Lord may 
be ſtinted in his own Scil. A Cuſtom was ſur- 
miſed, That the Plaintiff in Replevin being 
Lord, and enjoying the place where, &c, on- 
Iv to himſelf til Lammas day, and after this 
Day it ſhould be common tor the Tenants, 
and that the Lord ſhould put in but three 
Horſes z and becauſe the Plaintiff after Lam- 
mas-day put in more than three Horſes, he 
took them Dimage Feaſant. And it was 
fund for the Plaintiff, and adjudged on Mo- 
tion to arreſt the Judgment, That the Cu- 
ſtom is not good: For the Commoners by the 
Cuſtom may gain the ſole Feeding in the 


Lord's Soil. Ihis Caſe therefore is reported 


in 2 Roll. Abr. 67. That it is not a good 
Preſcription, Telv. p. 129. Kenrick and Par- 
en Caſe, 2 Bulſtr. 87. Cro. Fac. 28, Meſmg 


ſe. 
So in the Caſe of Thorns, as the diverſity is 


in Douglaſs and Kendale's. In Treſpaſs the De- 
tendanc juſtifies, becauſe the place where, is 
in Acre; and that he is ſeiſed in Fee of a 
Meſſuage, and three Acres of Land in C. and 
chat he, and all thofe whoſe Eſtate ic was, 
Sc. have uſed from time to time, to cut down 


and take omnes ſpinas creſcentes upon the ſaid. 


place, to expend in the ſaid Houſe, or aboue 
the ſaid Lands, as pertaining to the ſaid Houſe 
and Lands, The Plaintiff replies, The Lord 
zave Licenſe to cut the Trees down, And it 
was reſolved, That the Lord cannot cut down 


any 
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any Thorns, nor licenſe any other to cut them; 
for the Defendant preſcribes to have all the 
Thoras, and this Preſcription excludes the 
Lord. But if he had claimed Common of 
Eſtovers only, then if the Lord had firſt cut 
down the Thorns, the Commoner may not 


take them: Bur if he had cut down all the 


Thorns, the Commoner might have had an 
Aſſize. 1 Bulff. 94. Douglaſs and K:ndal's 
Caſe, Cro. Fac. 256. Meſme C fe. 

See the Argument of Sir Francis North , 
Attorney General, at large as to this Point. 
And in this Caſe the Court of Common Pleas 
were divided in Opiaion, as appears in 
Vaughban's Reports. But after in B. R. The 
D:tendant Sir Henry North, upon Iſſue joined 
upon the Preſcription, a Verdict paſſed for 
him, But the Matrer in Law came not in 
Queſtion. 1 Ventr. 383, 390. Potter and North 
Cafe, 

A Preſcription for the free Tenants, and a 
Cuſtom of the Copyholders of the Manor, 
to have the ſole Paſturage of the ſame Land, 
may have a good Commencement, and by 
ſuch Preſcription and Cuſtom for the ſola & 
ſeparalis Paſtura, the Lord or Owner of the 
Land may be totally excluded for all Times, 
And ſuch Preſcription and Cuſtom may well 
commence; and though it be for ſole Paſtu- 
rage for Beaſts Levant and Couchant, it's 
good; though it ſeems to be but a meer Com- 
mon, yet it is but an Evidence of Common. 
And though it was not adjudged in that Caſe 
in Saunders, 1 Rep. yet in his 2 Rep. 324- 
Hoskins and Robin's Caſe, it is adjudged, That 
the Copyholders of a Manor may haye _ 


r . A 
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& ſeparalem Paſturam in the Soil of the Lord, 
and exclude him. Vide x Saund, 350. Potter 
and North's Caſe, 2 Saund. 324. 


In the Argument of Sir Francis North, in Tn what Caſes 
Potter and North's Caſe, he admits the Lord, the Lord may 
or Owner may be excluded for a certain Time, be excluded. 


Hut. 45. I Inff. 122. and he may be flinted 


as to this kind of Cattle, and have none but 


Sheep or Horſes, and ſo he may be ſtinted to 
a certain Number, as is in Kenrick and Par- 


giter's Caſe, Telv. 129. and he may be ex- 


cluded as to ſome kind of Profits; another 
Man may preſcribe to have omnes ſpinas 
upon ſuch a Waſte. As in Douglaſs and Ren- 
dal's Caſe. 1 Ventr. 391. 


6. If the Plaintiff claims by Preſcription, Ty traverſe 
and the Defendant juſtifies by another Pre- Preſcription. 


ſcription, the Defendant ought to traverſe 
the Plaintiff's Preſcription” And therefore, 
in an Action on the Caſe one declares, That 
by Preſcription he had Liberty, and Com- 
mon of Foldage in a great Cloſe in the Ma- 
nor for 300 Sheep, as Appurtenant to the ſail 
Manor, Cc. and that the Defendant enclo- 
ſed, ec. The Defendant pleads by Preſcrip- 
tion, That all thoſe whoſe Eſtate he hath in 
the ſaid Cioſe, have uſed to encloſe the ſaid 
Cloſe. The Bar is ill. For it's Tantamount, 
That the Plaintiff had not Common, if he 
uſed to encloſe, and therefore ought to be 
traverſed. V. Fones Rep. 375. Day and 
Spooner's Caſe, 1 Roll. Abr. 565. Meſme Caſe, 


Note, One preſcribes, That he and all his The Form of 
Anceſtors had Common, Cc. and did not ſay Preſcription. 


whoſe Heir he is. It's no good Avowry, be- 
| - cauſe 


TE 
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cauſe it extends to all Anceſtors, of part of 
the Father and Mother, &. be he Heir to 
them or not: Bur the uſual Form is, Thar he 


and his Anceftors, &. and thoſe whoſe E. 


ſtate he hath in ſuch Land, &. have had 
Common. So in Keble, Preſcription Perſonal, 
( viz. ) That A. and his Heirs have had Com- 
mon in ſuch a place for all Cattle, is not good. 
Aliter, of a Cue Eftate. By Davenport at York 
Aſſizes. 2 Keb. 527. 

Where a Preſctiption is for Drift of Com- 


of mon on a Surcharge, Diſtreſs and Impound- 


ing are of Common Right. As where Treſ. 
paſs was brought for taking and detaining his 
Cattle till 5 J. paid for their Deliverance ; the 
Defendant juſtified for having a Drift of the 
Common, to ſee that it was not overcharged. 
And that the Beaſts taken were then and there 
ſurcharging the Common, and therefore he 
took and detained them till 5 J. paid in Satiſ- 
faction of the Treſpaſs : The Plaintiff demurred, 
and though *cwas objected, That the Preſcrip- 
tion for a Drift of the Common did not war- 


rant the taking a Diſtreſs for it, except he had 


preſcribed for Diſtreſs alſo; yet Curia contra: 
For a Diftreſs is a Thing of Common Right for 
Preſervation of the Common; and according: 
-4 gave Judgment for the Defendant. 2 Lev. 
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CHAP. XVI. 


Pleading by Copybolder in reference to Common, 
How to be pleadsd if in the Lord's Soil, 
and bow if in the Soil of another, and the 
Reaſon of ſuch Pleading, How the Copy- 
bolder is to preſcribe in Caſe of Severance by 
the Lord, | 2 


T was obſerved before, That Preſcription 

is perſonal, and is always made in the 
Name of a a Perſon certain, and his Ance- 
ſtors, or of thoſe whoſe Eſtate he hath. But 
Cuſtom is local and alledged in no Perſon ; 
but that within ſuch a Manor, &c. is ſuch i 
Cuſtom, and this (hall ſerve for thoſe which 
cannot preſcribe in their own Name, nor in 
the Name of a Perſon certain. Now Tenant 
in Fee ought to preſcribe in his own Name, 
and others which have Intereſt in the Name 
of the Lord; and there 1s no one that hath 
Intereſt, be he Tenant at Will, but he may 
enjov it by good Pleading. Now Copyholder 
in Fee or tor Life, may by Cuſtom of the 
Manor have Common in the Demeſqes of the 
Lord of the Manor; but then he ought to 
alledge the Cuſtom of the Manor, to be 


04 quilibet tenens cuſtumarius, & c. And the How Copy- 
Nature of the Thing is not claimed, but re- ho!ders to 
mains a Preſcription in his Kind. And tho? Plead Cuſtom. 


it's ſaid in Gateward's Caſe, That a thing 
lying properly in Preſcription, as C mmon 
did in that Caſe, being an Intereſt which muſt 
inhere in ſome Body, cannot be pleaded by 
way of Cuſtom, as there chey would have 

made 
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Common for made ir for Inhabitants which are not perma- 


Copyholders nent to preſcribe: But yer Common for 


in the Lord's 


Soll, muſt be Copyholders in the Lord's Soil is allowed to 


be pleaded by way of Cuſtom, for Neceſſi- 
— cd. ty's Sake : Whereas for Common for Copy- 
ſtom, and in holders in the Soil of another, it muſt be laid 
the Soil oF by Preſcription in the Lord, and yer the Na- 
— © ture cf both is a Preſcription. 4 Rep. 3. 
_ Foyflow'gCaſe, 6 Rep. Gateward's Caſe, Hob. 

86. Day and Savage's * "Ip 

Now the Reaſon of ſuch Pleading is this, 
893 A Copyholder cannot preſcribe in his own 
Pleading, Name, for the Exility of his Eſtate: But he 
ought to preſcribe in the Lord's Name, when 
he claims Common out of the Land of a 
Stranger; but if he claims ſuch Profit appren- 
der in the Manor, he muſt lay it by way of 
Cuſtom; for then he cannot preſcribe in the 
Lord's Name, for the Lord cannot preſcribe 
to have Common in his own Soil. 

Now the Form of Pleading it by way of 
Cuſtom is this. Quod infra manerium præd 
talis babetur necnon a toto tempore cuſus con- 
trarii memoria bominum non exiſt it Prog 
conſuetudo qd” quilibet tenens cuſtumarius Tene- 
ment prædicdt, &c. hath uſed to have Com- 
mon in ſuch a Place, Parcel of the Manor. 

Now one Commoner may alledge a Cu- 
ſtom for Common in the Manor. For ir may 
have a lawful Commencement, and all the 
other Copyholds may be extinct: As it's held 
in Foyſton's C iſe. 


How 
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How the Copybolder i 66 preſcribe in Caſe of 
© Severance by the Lord. | 


It was reſolved in Swain's Caſe, when Co- 
pytolders for Life, according to the Cuſtom, 
have uſed to have Common in the Waſtes of 
the Lord of the Manor, or Effovers in his 
Woods, or any other Profit apprender, in any 
Parcel of the Manor; and after the Lord a- 
lien the Waſte, or Woods to another in Fee, 
and afterwards grants certain Copyhold Lands 
and Houſes for Life ; ſuch Grantees ſhall have 
Common of Pafture, or Common of Efovers 
Cc. notwithſtanding the Severance; tor the 
Title of the Copyhold is Paramount the Seve- 
rance; and the Cuſtom unites the Common, 
or Eſtovers, which are as Acceſſories or Inci- 
dents, ſo long as the Land and Houſe being 


the Principal, is maintained by the Cuſtom ; The Nature 
which cuſtomary Appurtenants are not per- of the Inte- 


taining to the Eſtate of the Lord, for he is ref, which a 


the Owner of the Freehold, and Inheritance Commoner 
of all the Manor; but they are pertaining to Copyholder 


the cuſtomary Eſtate of the Copyholder, al. hath. 
ter the Grant made to him, which Profit ap- 


prender , notwithſtanding the Lord's Feoff- 
ment, or Fine of the Waſte or Wood, is pre- 
ſerved by the Cuſtom, and is Paramount the 
Severance ; and after the Cuſtom had t-xed a 
cuſtomary Intereſt, no Szverance cf the In- 
heritance of it, ſhall ſubvert the Copyhold. 
Thus far out of Swain's Caſe, and Murrel's 
Cafe, to ſhew the Nature cf the Intereſt, 
which a Copyholder Commoner hath. Bur 
now, as to the Pleading by the Copyhclder 
alter 
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Copyholders. 
how to plead 
after Seye- 
krance. 


Late Seve- 


rance{deftroys the Copyholder ought to preſcribe Specially, 
— Com- That talis conſuetudo fuit till ſuch a Day, and 


after ſuch Severance, it is very obſervæbie: And 
Note, It muſt be Special: For after ſuch Seve« 
rance, the Copyholder, when he would entir'e 
himſelf to Common or Eſtovers, he ſhall not 
| plead generally, Quod infra manerium tali: 
habetur, &c. conſuetudo, for after the Seve- 
rance, the Waſte, or the Woods are not with. 
in the Manor, but abſolutely divided from it; 
but (hall plead that until ſuch a Time. (viz.) 
before the Severance Tals habetur & a tots 
tempore fc. conſuetudo, and then ſhew the Se- 
verance, as he ought to do where the Lord 
of the Manor aliens the Freehald and Inheii- 
rance of the Copyhold. As it was in Murrel's 
Caſe. And in like manner it was adjudged in 
Day and Watt's Caſe. The Plaintiff in Re 
plevin rejoins, that by Cuftom all the. Co- 
pyhoiders of Black Acre, in the Manor of D. 
uſed to have Common in A. Jo which the 
Avowant demurred, becauſe he ſhould have 
preſcribed in the Lord's Name, A. being out 
of the Manor. But the Truth being, that 4 
was anciently Parcel, and lately ſevered by 
the Lord, this deſtroys not the Common. But 


that after the Lord granted over, &c. as on 
change of a Corporation in Lutterel's Cale, 
8 Rep. 63. 64. 2 Brown. 221. Swain's Cale, 


1 Keb. 652. Davy and Watts's Cie, 


As for the way how to apply the Cuſtom 
of a Manor to a particular Meſſuage in Plead- 
ing. S:*e Robert and Young's Caſe, which was 
in Replivin in Bar of Conuſance Damage-Fea- 
ſlant, ihe Plaintiff pleads that H. Earl ot H 
was ſciſed of the Manor of A. whereof one 


1 


Meſſuag⸗ 


The Lam of Commons. 


Meſſuage is Parcel, and demiſable by Copy, 
and that within the ſaid Manor there is this 
Cuſtom ; That every cuſtomary Tenant of the 
ſaid Meſſuage, c. have uſed to have Pa- 
ſture in the ſaid place called L. and fo derives 
his Ticle by Grant by Copy; the Iſſue was 


4 
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The place in 
which, muſt 
be pleaded to 


be Parcel of 


upon the Traverſe, abſque hoc quod infra mane- the Matide, 


rium præd talis habetur conſuetudo quod quili- 
bet tenens cuſtumarius, &c. have uſed to have 
Common prout, & c. Here is no Cuſtom al- 
ledged, becauſe it did not appear in Pleading, 
that this place where the taking was ſuppoſed 


to be, was within the ſaid Manor, and no 


Cuſtom of the Manor can extend out of the 
Manor, but he ought to preſcribe in the Ma- 
nor. Note, He ought to have pleaded that 
the Place in which, is Parcel of the Manor, 
and then the Plea had been good. Hob. 286. 
1 Brownl. 172. Roberts and Young. 

The Cuſtom was alledged, that all cuſto- 
mary Tenements babuerunt & babere conſue- 
rut ſeparalem Paſturam, & c. It was excepted 
to this Plea, that the Copy holders have not 
ſhewed what Eſtate they have in their cuſto- 
mary Tenements; but per Cur. It's not ma- 
terial, for be their Eſtates what they will, in 

ee, for Life or Years, Cuſtom has annexed 
this ſole Feeding as a Profit Apprender to their 
Eſtates, and this they claim by the Cuftom 


of the Manor , and not by Preſcription, 


2 Saund. 326, 327. Hoskins and Robins. 


2 


Vaughan in North and Cole: Caſe, where the 


Detendant pleads in Treſpaſs, That there are 


divers Frehold Tenements, Time out of Mind, 


in the ſaid Manor, &c. and that there are 
"1 and 


t was obſerved by the Lord Chief Juſtice 


Copyholders 
need not ſhew 
what Eſtates 
they have. 


The Law of Commons. 
and were infra eandem villam divers cuſto- 
mary Tenements Parcel of the faid Manor, 

- grantable ad voluntatem Dom by Copy, and 
that all the Tenants of the free Tenements, 
Time out of Mind, babuerunt & uſi fuerunt, 
and all the Tenants of the cuſtomary Tene- 
ments, per conſuetudinam ejuſdem manerii in 
eod manerio a toto tempore fupradict ufitat* & 
obat habuerunt & habere conſueverunt ſo- 
lam & ſeparalem paſturam, 8c. for all their 
Cattle, c. That this Plea doth not ſer forth 
the Cuſtom of the Manor implicitly, that the 
freehold and cuſtomary Tenants have had 
and enjoyed per conſuetudinem manerii ſolam 
& ſeparalem paſturam, for all their Cattle, 
which is a double Plea, both of the Cuſtom 
of the Manor, and of the Claim by reaſon 
of the Cuſtom, which oyght to be ſeveral, 
and the Court ſhall judge, and not the Jury, 
whether the Claim be according to the Cu- 
ſtom alledged; for the Cuſtom may be diffe- 
rent 1 the Ey 2h per conſuetudinem ma- 
nerii, if particular deed, Vaughan 252. 
North — Cole. FOB: * * 
A Preſcription for a Copyholder to cut 
Boughs of Trees is well laid by way of Cu: 
ſtom. 2 Brownl, 329. | 
Where a Copyholder preſcribes for Efo- 
vers in the Soil of another; and he faith that 
all Copy holders ejuſdem tenementi uſt ſunt, Cc. 
where he ought to have ſaid ejaſdem manerii, 
Ce. this Preſcription was adjudged void. 21 
Eu. 4. 6. 36 6. 63. 5. | 
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Plead- 


Pleadings of Lords and Copybolders in Refe- 


rence to Common. 


Pio? ſetũtꝰ de manerio huit Comnnia) 
ꝓↄ ſe c tenentibus ſuts ad voluntatem 
in terra poſt blada aſpoztata uſqj re- 
ſemmaconem E quando jatet kriſt p 
tot annum C in pꝛato poſt fenum a⸗ 
A uſy; purifac per dorm manerit 
e tomuniam pro tenentibus cuſtu- 
matiis. Ra. Entr. 622. Hern. 117, 124. 
ANex ſeiüt de manerio huit comuntam 
ſtur in boſco pꝛo fe ck kiberts tenenti⸗ 

E tuſtumat manerit pꝛo omnibus 
averiis per tor ann), Co. Entr. 656. 

Auer ſeiüt de manerio Huit comuni® 
paſture pꝛo tenentibus cuſtumat Meſſu⸗ 
gitT tetrar in x0 Ack 
—_—_ prom an tot 
9. 9 Reg. 112. Hern. 117. 

Dor ſeperalid maner Hnere comdn- 
nid paſture pꝛo tenentibus cuſtumariis 
tauka Micenagtij de injuf ſua pꝛopꝛia E 
travetfe pꝛeſcripk. Co. Entr. 10. 
Trans Bar per prefcript de communia 
in clauto parcelt maner ic Aepk pteſtan- 
do quod clauſum non eff pcelt manerij 
p20 pfto de injuria ſua pꝛopzia & tra- 
verſe pꝛefcript. 3 Brownl. 418. 

Bat in Replevin, that he is Copyholder of 
another Matior, of a Copybold called P. 
and prefcribes for Common in loco quo, &c. 
omni tempoze anni pꝛo omnibus ave- 
rits cimmunicallbus Levant and Couchant 
ſur fe Copyhold AppelP P. & quod pofuir 

WE averia 


nnd. Co. Entr. 


aſtnre P20 om- 
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averia utendo communia. Kepl per 
Traverſe que barbits la fuer Levant and 
Couchant; and demurs, the Traverſe not be- 
ing good. Bur by four Judges, the Traverſe 
was good. It's an eſſential part of che Plea, 
and the Avowant hath Election to traverſe any 
part of the Piea which goes to the end of the 
Action or Juſtification. Winch. Entr. 970. 

Cuſtom pleaded pur aver comon in loco 
in quo, &c. feplſC de (on tozt demeſne 
E Traverle que les avers fuer Levant 
and Coucbant ſur le Copyhold tempoze quo, 
&c. Nejoinder C iſſue ſur le Traverſe, 
Winch. 1068 and 1071. 

After primam Tonſuram after Lammas- 
day to Lady day, and that none may put in 
Cattle during that Time, The Plaintiff de- 
murs; becauſe being Lord, and having P2i- 
mam Tonſuram, he canaot be excluded, 
but by a Preſcription for ſole Paſture; to 
which the Court inclined. 2. It was to lie 
freſh after the Tonſure, and before Lammas, 
in Melioration of the Common, and the Cat- 
tle were put in after Tonſure, and before 
Lammas, for which an Action on the Caſe 
might lie. But che Commoner cannot di- 
ſtrain before his Intereſt begins. 3 Reb. p. 
737. Bennett and Mous. Noy 130. 2 Cro. 47 q 
2 Roll. Abr. 267. a 

Plead ꝗd' tuſtumarii tenentes debent 
Here ſolam E ſeparalem paſturam cum 
liberis tenentibus pꝛo omnibus averiis 
(barbits except) Levant and Couchant. 
1 Saund. 342. 2 Saund. 321. 

Per Leſſee de Copyholder de Turvis 
folſis in Comunia Paſture, Hern. 80. 86. 

Auſti⸗ 


* 


— 
- 
* 
* 
* 
* 
* 
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5 
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Juſtificat in Tranſgr pur Com per 
Cultom infra Manertid pꝛo dekec ſuffi- 
ciew fenſura? Dek. eriſten Leſſee pur 
ans dun Widow que tenuit terras per 
x quamdiu innupta E caſta vi- 

eret. | | 

Tranſgr. Juſtifie per Comon & pꝛe⸗ 
ſcribe do) ut Manerij. Tomp. 371, 379, 
392, 418. | 

Plead que cuſtomary Tenants uſt ſunt 
here leperalem Paſturam come Ap- 
purtenant Tenementis luis. 2 Saund. 


3 51. 

Dek. in Tranſgr. Plede ſeverallp pꝛo 
defeC ſuffciem fenſurar' E monſtr' lour 
title al Copyhold Eſtates. Tomp. 410. 

Cuſtom Plede quod tenet Cuſtuma⸗ 
rit Huere comunid Paſture per tot an- 
my in terris parcel? Manerti. Hern. 


I, 

Simile in terris non allegat fo2e 
parcel' Manerii. Hern. 108. | 
Simile p2o ave? vocar Yo2s-beaſts, 
Neat-beaſts Levan, &c. per tot an- 


num. Co. Entr. 10. 


Simile p2o bobus Teva) a feſto ad 
keſtum in Paſtura. 3 Brownl. 6r. 

Simile in 7 Acris terre poſt blada 
meſ C aſpo2tat ex eisdem & reſis cam- 
pozum ulſq, Anndd niſt interim ſeminar. 
3 Brownl. 91. | 

Julkificar per Comon per Cuſtom 
per um Copyholder. Tomp. 410. 


| 


N 3 CHAP. 
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What to be 
traverſed, 
and how 


much. 


| CH A P. n 


of uber Pleadings in Reference to — 


What muſt be traverſed or nat. Traverſe 
ſuperfluous. Traverſe Tantamount. Aver- 
ment. [Uncertainty in Pleading. Tuſtifica- 
tion in Treſpaſs by a Commoner. Who may 
join in ſuch Fuſtification or not. Servant 
or Superviſor of 4 Common. How to plead 
in Treſpsſs or Replevis, Where de Injuria 
ſua propria & 4 good Replication or not. Re- 
| Joinder by Approvement, where good. Pre- 


ſcriptian to. he purſued ſtridtly in Pleading. 


Here the Plaintiff in Replevin in Bar 

to the Avowry claims Common in 

fix Acres, and the Detendant in his Replica- 
tion ſhews that the Plaintiff had Comman 
in 4> Acres, and that the Plaintiff had pur- 
chaſed 2 Acres of this Land Parcel of the ſaid 
40 Acres, and fo had extinguiſhed his Com- 
mon: Upon Demurter it was adjudged that 
he gught to traverſe the Common of the 
Plaintiff in the fix Acres only; for in the 
Bar to the Avowry the Plainrif has ſhewed, 
that he has Common in ſix Acres, and the 
ſame (ball be intended Common in the fix 
Acres only; for Common in forty Acres can» 
not be intended Common in fix Acres. 
x Leon. p. 43. Kimpton and Bellamys, 2 Saund, 

. 207. 1 ar 

In Treſpaſs the Defendant juſtifies, for that 
B. was the Owner of the two Acres, and that 
he and all, & c. had Common of Paſture in 
B. Moor, pro omnibus averiis recumbant Jope 


— 


The Law of Commons. 
the faid 2 Acres, &c. The Plaintiff ſaid that 
B. was ſeifed of 200 Acres, whereof the 2 
Acres were Parcel, a/, bor that he had Com- 
mon in the ſaid 2 Acres Parcel of the ſaid 
200 Acres. Verdict was that he had nor 
Common in the 2 Acres; and it was moved in 
Arreft of Judgment, that the Traverſe was III, 
and contrary to it ſelf; for he had plead- 
ed before that he had Common in the 2 

Acres Parcel of the 200, and in the Tra- 
verſe he ſeerns to contradi& it, and ſo the 
Iſſue is ill joined. But per Cur”, It's a good 
Iſſue at firſt that he had Common to the 200 raverſe ſu- 
Acres as Parcel, but not in Groſs; then when perfluous. 
he goes further and faith Parcel, &c. it's idle 
and ſuperfluous. x Roll, Rep. 28. Newcomb 
and Burworth. 
The Plaintiff pleads in Bar to the Avow- 
ry, That Sir I. G. was ſeiſed, & c. and that 
he and all his Anceſtors, &. have uſed to 
have for him and all his Tenants for Years 
and at Will, &c. Common in the place where, 
for all their Horſes and Colts, and that he 
t in the Horſes, &c. The Defendant rejoin- 
ed that in the Place where it was uſed Time 
dut bf Mind, that if the Horſes of Sir J. G. 
or any of his Anceſtots did come there b 
pe, and were riot put in, &c. that it ſhould 
not be lawful for the faid T. P. (under whom 
the Defendant made Coniſance as Bailiff ) to 
diftrain them Damage-Feafant, but to put 
them out peaceably ; and ſaid, that the place, 
c. was inclofed, and that the Plaintiff brake 
down the Inclofure, and put in his Cattle, 
for which he diftrained, abſqne hoe that Sir 
L G. had Common in the Flace where, &c. 
N 4 aliter, 


184 The Law of Commons. 
Traverſe,that aliter, & . This is no good Traverſe. for he 
— had not did not confeſs, That Sir J. G. had any 
me. Common; and therefore he ought to tra- 
5% Aa verſe, That Sir F. G. had any Common there. 

And the Court ſaid, That Pleading had 
been better, for in truth he had not con- 
feſſed any Common. Yet it ſeems good as it 
is; for this liberty, that this Cattle ſhall be 
there without being diſtrained, is in the Na- 
ture of Common, and therefore he muſt 
plead fo, Cro. Elix. p. 60. Peck and Wirrals 
Caſe. | | 
Averment, A Preſcription for Common for all Sheep, 
Es which are Levant and Couchant in and upon 
the Demeſne Lands of N. which are, and lie 
in A. every Year, And he doth not aver, that 
theſe are Demeſne Lands which lie in 4. Yet 
it's held good after a Verdict. 1 Brownl. 322. 
Duncomb and Randall's Caſe. An 
In Replevin, the Plaintiff claims Common 
Appendant to a Manor, or Meſſuage named 
Curſal, on which Iſſue is taken; and the jury | 
Uncertainty. came, and Exception was taken; becauſezit's | 
dot certain to which thing the Common be-. 
longs, ( viz.) to the Manor, or to the Meſ- 
ſuage; and the Court ordered a Repleader, 
Anderſon 3 t, 37. Lee's Caſe. 
What may be [I ſhall add but one Caſe about Preſcrip- 
— the tion for Paſturage, (which is ſo near a Kin 
_ _ to Common, ) And the Pleading is obſerya- 
out ſaying Le. ble in Sir Foby Thorne's Caſe. In Treſpaſs the 
vant and Cow» Defendant pleads, That the Locus in quo vo- 
thant. cat D. continet in ſe 100 Acras prati; and 
that he is ſeiſed in Fee of the Manor of 
S. and preſcribes to have Paſture for two 
Geldings, from the firſt of May, until — 
* | * Gra 
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Graſs there grown be cut and made into 
Hay, as to his Manor aforeſaid apperrain- 
ing. And fo juſtifies the putting them in, 
and the Continuance till the zh of Fane. 
And avers, That the Graſs was not cut down 
and made into Hay, till the 2oth of June 
aforeſaid. Per Cur”, This may well be claim- 
ed by Name of Paſturage, without any A- 
verment, that they were Levant and Co- 
chant ; and in ſo great a Quantity of Land, 
the two Geldings cannot fo defoul it, but that 


it may be made into Hay. Put the Plea 


was held ill, for three incurable Faults, 
1. The Treſpaſs is in quis bobus & waccis ; 
and he juſtifies for two Horſes, and faith no. 
thing of the Reſidue, 2. The Treſpaſs is al- 
ledged the 8th of May, 43 Eliz. with a 
comtinuando till the 25th of June; and he ju- 
ſtifies from the 8th of May to the 2oth of 
June, and ſaith nothing of the 4 laſt Days. 
3. He claims this Paſturage to his Manor of 
S. and ſhews not in what County this Manor 
lies. Crp.. Fag. 1. 2. Sir Jobn Thornel and 


Laſſels Caſe. 


Pleas in Fuſtification by 4 Commoner in 
7 Treſpaſs. | 


Several Freeholders cannot join in a Ju- 
Rification for Common, but tte Preſcription 


muſt be made in the Name of one. 2 Keb. 


514. | 
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An Action of Treſpaſs for Depaſturing, & c. Regule, 


The Defendant pleads as to Vi & Armis non 
; as for the Reſidue, te preſcribes 1 the 
— 


The Law of Commons. 
Lord for Common, for Beaſts Levant and 
Couchant ; and juſtifies as Servant to the 
Lord, by Entry to view the Cattle, which 
were cauſed to be put upon the ſaid Common, 
to ſee ne aliquid detrimenti eis eveniret, The 
Plea is ill, becauſe he doth not ſay he put 
them there; but ſaith only, That the Cattle 

were in the Place where, Cc. and it appears, 
that the Cattle were not the proper Cattle 
of the Defendant; and then if he did not put 
How a Man them in, he is Not guilty. For a Man may 
may be guilty not be guilty of Treſpaſs with Cattle, unleſs 


of Treſpaſs, that they are his proper Cattle, or that 


or not. he actually put them into the Place where, 
Ce. and fo the Plea being ill in part, is ill for 
the whole, 1 Saund. 27. Earl of Macclesfield 
and Vale. de a+ 
How one that In an Action of Treſpaſs the Defendant 
is a Servant faith, That ſuch an one had Common there, 
toſeveral muſt and ſuch a one, and ſuch a otie, and he as a 
Plcad. Servant put in a Beaſt, and as a Setvant to 
the ſecond. put in ewo Beafts, and à Servaht 
to the third put in the Remnant; this is good 
and — 2 Aliter, if he = fai 
Supervi as their Servant put in the Beaſts, But 
2 —. when One as Superviſor of a Common, by 
bow to plead. the Cuftom of a Manor takes Beaſts, which 
ſurcharge the Common, and impounds 
them, he ſhall not avow but juſtifie in 
( Replevin) for he had not any Intereſt, nor 
ought to have a Retorn. 15 H. 7. 10. 7 EA 
29. | | 
n * * Action of Treſpaſs was brought for 
be burned for büürmaug the Plaintiff's Turfs, The Defen- 
Damage-Fea- dant juftifies, becauſe the Tarfs were upon 
Unt. the Land where he had Common, c arid 
| ews 


— — RO .. 


dur Lan ot Commons, 

ſhews Title to it) and for Damage Feaſant 
he burned the Turfs. The Plaintiff demurs, 
and had Judgment ; for the Defendant can- 
not burn the Turfs for this Cauſe. Sir 
Tho. Jones's Rep. 139. Bromball and Norton's 


le. 

81 the Party in his own Right, or as Ser- 
vant to another, claiming Intereſt in the 
Land, or to any Common, or Rent iſſuing 
out of the Land, or Way, or Paſſage upon 
the Land, there de Injuria ſua propria is no 
Plea generally. But it che Defendant juſti 
fie as a Servant, there, in ſome of the ſaic 
Caſes, it's a good Plea with Traverſe of thc 
Command, this being made Material. 8 Rep. 
67. Crogat's Caſe. 

In Replewin, For taking 4 Oxen at C. in 
the Common of L. in a place called D. The 
Defendant faith, The place was 4 Acres in 
C. which was his Freehold, &c. The Plain- 


487 


Where de in- 


juria ſua pro- 


pria is a good 


Replication 
or not. 


tiff in n to the Avowry, that the place 


where, in H. quarter Parcel of a Field in 
C. and that the Plaintiff, &. was ſeiſed of 
one Meſſuage, c. and that the Plaintiff, and 
all thoſe whoſe Eſtate, Cc. ought to have 
Common, and ſo preſcribed to have Com- 
mon for all commonable Beaſts, Levant and 
Couchant on the ſaid Tenements. After Ver- 


dict pro Qyer', Judement was arreſted, be- Place and 


cauſe it did not appear by the Bar to the 
Avowry, in what place the Meſſuage and 
Land, to which the Common did apper- 
tain, did lie; whether in C. or any other 
Place or County; and this of neceſſity ought 
to have been thewed in certain, and ſhall 
not be intended to be in C. where the Com- 

mon 

4 


County, 
where Land 


to which, muſt 


be ſhewed. 


The Law of Commons, 
mon is; for a Common may be Appurtenant, 
or Appendant to Land in another County; 

and the Trial ſhall be of both Counties, 

See Cro. Fac. But being after a Verdict for 

the Plaintiff, a Repleader was awarded, 

8 2 188. Broxbal and Thorold, Meſmi 
| L. 

A Plea to An Action of Debt for Rent upon a Leaſe 

Debt for for Years; The Defendant pleads, and con- 

Rent. feſſeth the Leaſe and Reſervation , but faith 

Suſpenſion. further, That the Leſſee and all thoſe whoſe 

Eſtate, &. have had Common in 10 Acres 
in E. always for Beaſts Levant aud Couchant 
upon the ſaid Tenements, every Year after 
the Corn ſown ſrom Auguſt the 7th until the 
Corn reaped and carried away; and that 

Enclofure of belore any Rent was due, Sir N. S. the Lei. 

Common, no for encloſed the faid 10 Acres, wherein he 

Plea in Debt ought to have had his Common, and ejected 

for kent. him ſo as he might not uſe his Common, 
and fo the Rent is extin& : And a Dz:murrer, 

Preſcription 1. Becauſe this Land encloſed is not alledg- 

to be purſued ed to be ſown with Corn, otherwiſe by his 

_ in Preſcription he is not to have his Com. 

PICAINS mon, 2. Becauſe he did not ſhew he kept 
it encloſed with Force; otherwiſe he may 
break the Hedges and take the Common. 
3- The Allegation, That he encloſed the 

Common whereby the Rent is extinR, is 4 
vain Allegation : For the Rent is not iſſuing 
out of the Common, and fo there can be no 
Suſpenſion, Cro. Fae. 679. Sir N. Sanderſon 
verſ. Hariſon. | 

In an Action of Treſpaſs for Impounding 

Sheep. The Defendant juſtifies for Damage. 

Feafant; The Plaintiff replies for Com- 

mon 


4 


/ 
* 


| 
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mon for all Cattle Levant and Couchant on 

his Tenement. The Defendant rejoins by Ap- 

provement, for that he left ſufficient Com- 

mon for all Cattle then Levant and Conchant 

on his Tenement. Per Cur”, The Rejoinder 

is good. 2 Keb. 590. Leech and Midgley's 
ſe. 


In an Action of Treſpafs for taking of 40 
Sheep, and chafing them, by Reaſon where- 
of one died. The Defendant pleads, That 
the place, & c. was his Freehold, and that he 
liter chaſed them, que eſt eadem Tranſgreſ- 
ſo, Cc. The Plainciff replies and juttifies 
for Common. The Defendant rejoins by 
Encloſure, The Plaintiff demurs. Though 
he does not anſwer to the chaſing of the 
Sheep, yet it's good enough ; for the Plaintiff 
replies by his Replication upon the Com- 
mon, and waves the chaſing of the Sheep. 
Ram. 185. 


CHAP. 


Who may 
Joia in one 
Claim for 
Common or 
not. 


Copyholders 
joining, 


The Lud ot Coihiniiis, 
CHAP, XV 
Of Preſeriptiow in 4 Foreſt. For what Cattle. 


Who may join in one Claim. Preſeription 
in a Fare deforeſted. * 


LL ie Inhabitants in Kghom- Foreſ 
joined to have Claim for all Cattie 
commonabſe. Per Cur, They ought not to 
have joined in one Claim. It is true, Te 
nanrs in ancient Demeſne may join in a 
Claim for Common, &#c. becauſe the King 
cannot claim for them; but other Men, | 
Copyholders, they muſt only join who are 
Tenants to one Lord, and the Lord muff pre- 
ſcribe for him and his Tenants. . Tones Reg. 
p. 276, 286, The Caſe of the Inhabitants of 
Egham. | 
Thoſe that claim Common and have Right, 
it muſt be enquired' by the Miniſters of the 
Foreſt , whether they uſe Staff-herding ! 
That is, for one to follow their Cattle, J. 
— Rep. 282. Dean and Chapter of Sali 
s Cale. 
A Special Verdict was found, upon which 
the Queſtion was, Whether or not a Pre- 
ſcription for Common of Paſture, for al 


For all Cattle Cattle and Swine in a Foreſt, at all times in 


and Swine. 


the Year, was a good Preſcription or not 
Per Car”, The Preſcription is ill; and it 
was not found expreſly, that it was a Fo. 
reſt; and ſo Judgment was for the Defer- 
dant. It appeared to have been disforeſted, 
and a few Words in a Special Verdict m_ 

| 2 ter 
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afterwards, ſhall not by Inference and Conſtru- 
cion make it a Foreſt again: Aud it muſt 
have been a Foreſt Time out of Mind, c. 
or the Preſcription cannot here come in Que- 
ſtion. Hard. Rep. 87. Woolridge and Dove's 


— CS ee ff tg _— 
—— — * —— — 


for all Cattle and Swine in a Foreſt at all 2 
Times of- the Year, is not a good Preſcyip. For SWine: 
_ Hard. Rep. 87. Moolridge and Dove's 

A Preſeription for Common pro 4 waceis & 


dimidio unius vacce Levant and Conchant, It — 
ſhould have been ſaid for the half Feeding of how to be | | 
a Cow; yet good after Verdict. So tho” pleaded. 1 
it is not ſaid poſt falcationem grani, generally | 
from ſuch a Day. 1 Keb. 793. Hill. and Al- | 
lms Caf, 

A Man had a Coppice within a Foreft, in 
which others have Common, and he cuts the 
Coppice-and- encloferh-ic according to the Sta- 
tute of 22 Ed. 4. which gives liberty to- en- 
Cloſe for 7 Years, this ſhall: not exclude: the 
Commoner. . Fones's Rep. 235. 


Nde plus of Preſoription, Chap. 15 and 19. 


Precĩdents 


The Law ot Commons; 


Precedents of Pleadings. 
Of Common for a time Certain. 


Avowry pur Damage-Feaſant, Bar* Que? 
ſeiſitus de Manerio habuit totum her- 
bagium terre quando jacet friſca, Co. 

Ent. 609. | 
21 Rep! Per Maintenance de Franktene- 
ment & Traverſe le Pꝛeſciption. 


Bar” Q que? ſeiſitug de terris in jure 
uxozis habuir Communiam p20 om⸗ 
nibus avcriis a feſto ad feſtum. Reg. 


_—. W774 
Q Locus fuit ſeperalis & non 


Repl' 
Communis. 


Avowry al Damage Feaſant. Bar” Q 
— ſeiſitus de Meſſuagiis & terris ha- 

it Communiam Paſture in Paſtura 
parcella campi quolibet anno quo cam- 
pus fuit ſeminar enm piſis a feſto ad 
feſtum. 3 Brownl: 202. | 

Rep!” QB B. fuit feiſitus de Manerio 
unde Paſtura in quo, &c. eſt parcella, & 
R. ſeiſifug de p2ed Mel. E terrig tent de 
Manef in Socag': Et R. infra tempus 
memozie feoffavit B. de Mel. C terris 
P2edice c B. poſtea feoffavit defend de 
manerio. Et fic Communia eſt extint, 
per unity del Poſſeſſion, 


1 


- 
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Bur' Q quer ſeiſttus de Mel. & terris 
habuit Communiam in mo2a per tor 


annum E in ſer Acris pati unde, &c. 


poſt fenum aſpoztat. Ra. Ent. 5 25 

Replꝰ QY moꝛa c pꝛatum ſunt ſeperale 
ſolum, & Traverſe Pꝛeſcription de Com- 
mon. 


Pleading Preſcription for Common Ap- 
purtenant, for every two Years, when the 
Field is fown with Grain, from the firſt of Au- 


guſt till Lady. day, in Parcel being Paſture, and 


in the Reſidue after the Corn carried away, 
1 Saund. 222. | | 

Preſcription for Common of Paſture in a 
Field, except one Acre, whereof he is ſeiſed 
from, c&c. 1 Saund. 221. 

Preſcription for Common Appurtenant 
after the Corn carried away, until it be 
ſown again, and for all the third Year. 
2 Saund, 3. | 

Traverſe Preſcription of Common of Pa- 
ſture. 1 Saund. 223. | 


For all the Year, 


Bar? al' Avowry pur Damage-Feaſant. Qi 
— ſeiſſtus de Meſſuag' E terris ha- 

uit Communiam in Loco in quo, &c. 
p20 omnibus averiis per tor annum. 
Ra. Ent. 5 59. 1 
Repl Qd quer non Huit Communiam 
ibidem. | 
_ Pzeeſcriptio p Herbage & Paſturage 
m 5 Acris. Winch. He 6. 1 

| or 
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For Beaſts. 


Bar' al Avowry pur Damage Feaſant. Qs 
1 que ſeiütus de Meſſuag' C terris in 
it. Cond Lane habuit Communiam Pa- 
if ſture pꝛo omnibus averiis communica- 
libus Levan, &c. per tor annum in ter⸗ 

ris in Com) Eboꝛum ubi captio, &c. Ke- 
joinder per Maintenance de Franktene- 
ment E Traverſe del Pzeſcription. Et 
ex aſſenſu ved fac agard Vic Ebozum. 
2 Brownl. 367. | 
 Bar' a Avowry pur Damape-Feafant. Qu 
que? ſeiſitus de un Acra terre vocar, 
&c. habuit Communiam in 12 Acris 
terre 2 annis conturrentibus poſt blada 
m_ pꝛo omnibus groſſig averiis Le- 
, &c. Quouſque herba Fozeſt” cum 
eis (uper depaſt & poſtea cum 100 Ovi- 
bus uſque reſeminationem C quolibet 
tertio anno cum x00 Dvibug. 3 Brownl, 


298. | 
Repl' Pur Maintenance de Avowpp 4 
Traverle de Pꝛeſcription. ö 


Bar? aP Coniſance ut Ballivus Damage- 
Feaſant. Bar & que? ſeiſttus de Meſſu⸗ 
agio habuit. Communiam pio omni- Þ 
bus vaccis mulgibilibus per toe an 

Rep Pur Maintenance de Coniſance Þ 
F Traverſe de Pzeſcription. 


Similis Þ 


o 
| 
* 


- 
1 
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Similis cognitio. Bar' QU que? ſeiſitus 
de Mel. E terris habuit Communiam 


de glandibus pꝛo omnibus porcis an- 


nula& tempoze glandium. Hern. 642. 
742. 


Avowry pur Damage -Feaſant. Bir' Pur 
Common Appurtenant pur nombze per 
Pzeſcription. Traverſe the Preſcription, 
Placit. Gen. & Spec. 519, F 20. 


Bar' Pur Common de Paſture in 
campo unde Locus in quo eſt parcel, 
Thompſ. 266, 267, 271. X 

En Repl' per 3. Defend avow pur Da- 
mage-Feaſant, Cheſcun Defendant juſtifie 


| ſeperation pur Common. Placit. Gen. & 


Spec. 496. 


Avowry per Leſſee de Manor. Bar Qy 


Inhabitantes ville habuere, &c. 
Avowry p20 Amercement p20 ſuper- 


oneratione Communte, 1 Browal. xr. 


Bar' per Pꝛeſcription de Common. Et 
Traverſe qd tempoze Amerciamenti fuit 
reſideng infra Manerium. Brownl. 337. 
I Brownl. 11. 

Avowry, Qs Dek. ſeiſitug de Meſſuag 
E terris habuit communiam in Loco in 
quo, &c. p20 omnibus groſſis averiis per 
tor annum. Et qy iple cepit averia 
damnum kae. Co. Ent. 573. 


Bar” Q Recto2 Ectle ſeiſitus de Ma⸗ 


nerio habuit communiam Paſtuce p20 
D 2 tenent 
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tenenk Cuſtumariis Mel. & terrarum 
pꝛo omnibus groſſis averiis per tot an- 


num. 
Repl' Per maintenance de Avowry, and 
Traverſe Preſcription alledged by the Plain- 


tiff. 
Qu Def. ſeiſitus de Mel. habuit 


communiam Paſture in p2ato, &c. 


Bar' Qs Quer eſt ſeiſitug de 5 Acris 
pazcella pꝛati, & poſuit averia ibidem 
ad depaſcend, and Traverſe the Preſcription, 


Hern. 661. 


Cuſtom qd pars magni campi 3 An- 
nis inſtmul fuit ſeminat c qnarto anno 
debet jacere friſca. Hern. p. 91. 

Cuſtom qt Jnhabitantes in antiquis 
Weſſuagiis ville habuere communtam 
Paſture in terris adjacentibug. 3 Browl. 


446. 1 | : 
Simile pomnibus averiis Levaid,&c. 
a Michaelmas ad '\purifiear. Ra. Entr. 
553 Jo "MI | 
id manerij appꝛuavit partem com- 
munie. Ra. Ent. 626. Hern. 645. bet: 


CHAP; 
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CHAP. XIX. 
Of Venues and Iſſues. 


Venue, where to be tried. Iſſue ari s out of two 
Vills ; and of Preſcription, bow laid, &C. 


N Aſſize of Common in confinio Comita- a q,. of 
tus; and the Ifſue is, Whether Common by Common in 
Preſcription in Land in one County may be confinio comi- 
Appendant to a Manor in another County? zaus, how to 
This ſhall be tried by both Counties, fix be tried. 
ought to be ſworn of each County. But in 
Sheldens's Caſe, ſeven of one and fix of the 
other tried it by Aſſent, and the Parties releaſ- 
ed Errors. In an Action on the Caſe, the De- 
fendane declares, That he was ſeiſed of a 
Meſſuage and certain Lands in B. to which 
Land, Time out of Mind, &«c. he had Com- 
mon Appendant in 400 Acres of Land in L. 
M. That the Defendant had encloſed it, and 


ſo diſturbed him of the Common. The De- Venire from 
the Land in 


fendant pleads, He ſer up a Vaccary on part the 

of ir, — c. abſque boc, that the Plain- Ly — the 

tiff had Common; and found for the Plain- nich. 

tiff. Now the Venire and Trial was of L. M. | 

only, where it ought to be alſo of B. where 

the Land was ; and this Miſtrial is out of the 

Statute of Feofails, & Quer nil cap. per bil- 

lam; and he could not have a Venire fac de nere one 

novo, for he had a Verdict given, which was ſhall not have 

certified, Trials per Pais 91. Cro. Eliz. 471. a Venire de 

Paſch. 38. El. Sbendon and Hodges's Gale. Cro. novo. 

Elix. 114. ar and Web's Caſe, 
3 


In 
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Venjre fac de 
no vo. 


Where no ſe- 
veral Venire 1s 
to try ſeveral 
Iſſues in one 

County; li- 
ter, in ſeveral 
Counties. 


The Law of Commons, 


In Replevin, for the taking of two Cows 
in Buckland- Mead in Buckland. The Defen- 
dant pleads, That Buckland Mead contains 
10 Acres, whereof half an Acre was Copy- 
hold, Parcel of the Manor of Buckland in 
Buckland ; and that within the Manor is 
ſuch a Cuſtom, &. and Ive thereupon, - 
and found pro Quer. The Venire fac was d: 
vicineto maneris, where it ought to have 
been de Buckland, and fo a Miſtrial, altho 
the Ifſue is upon the Cuſtom of the Ma- 
nor : For the Manor being alledged to be 
the Manor of Buckland in Buckland, the Ve- 
nire ought to have been from Buckland, and 
ſo a Venire fac de novo was awarded, In 
Treſpaſs againſt two; one Defendant juſtifies 
the putting in of his Cattle, as a Copyholder to 
the Lord Norris, of the Manor. of D. for 
Common, and Iflue upon the Preſcription. 
The other Defendant juſtifies as Tenant to 


Sir F. F. who was a Freeholder in D. who 
- claims Common Appurtenant to his Free- 


hold, and Ifſue upon that Preſcription : 
And the Plaintiff ſurmiſing?, that the Lord 
Norris was Lord of the Hundred of D. where- 
in all the Freeholders are his Tenants, and 
within his Diſtreſs, prayed a Venire fac? to 
the next Vill in the Hundred of V. and the 
Challenge not being denied, it was awarded, 
and tried at the Bar. And it was moved, 
That this was a Miſtrial, for quoad B. Tenant 


of Sir F. F. this was a Miſtrial. But per Cur, 
It's a good Trial, for there ſhall never be 
ſeveral Venire fac as to try ſeveral Iſſues 
in one County. But to ſuch ſeveral Iſſues 
in ſeveral Counties, aliter, Cro. Fas. 302. 


Mortimer 


a4 Wr 
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Mortimer and Petifer's Caſe. Cro. Fac. p. 550. 
Dances Caſe, againſt Eckden and Burclod. 

Any place ſhall be intended a Vill, unleſs 
the contrary be ſhewn, Per Wyndham, againſt 
the Lord Craven's Caſe, 1 Keb. 307. 


In an Action on the Caſe, for diſturbing of Zeus conus, 


Common in Wieſt. Fen, on averring it to be 
Locus conus out of a Hamlet or Pariſh : On 
Demurrer to the Count for the Uncertainty of 
the Place, the Court conceived it well enough, 
and a Viſne ſhall be de corpore Comitatus. 


1 Keb. 279, 307. Hart and Humble's Caſe. 


But if the Iſſue ariſe out of two Vills, the 
Venire ought to be of two Places. 2 Bulſt. 86. 
Whittiere and Lumleys Caſe. 

In Replevin in Hexham. The Defendant 
avows for Damage-Feaſant. The Plaintiff by 
Replication claims Common to a Meſluage in 
Fallow-Field, not ſaying infra Juriſdi Curie. 
and on Traverſe of the Common, the Venire 
fac was of A. and F. infra Furiſdict'. Per 
Hale, This is Error, it is out of the Juriſdiction 
for one of the Places. Though if the Defen- 
dant plead a Plea without a Place, the Plain- 


tiff for his Expedition may take Iſſue and al- 


ledge a Place. And Per Twiſden, an Inferior 


Court cannot enquire debors. 3 Keb. 116. 


Blacket and Lumley s Caſe. - 

One preſcribes, that he is to have totam Pa- 
ſturam in M. (except the Inhabitants of the 
Manor of D.) the Venire ought to be of V. 
for the Exception is void : For the Inhabitants 
are not capable; aliter, if the Exception had 


been good. As the Exception of a Perſon, 


as F. S. 2 Bulſt. 87, 88. Whittiere and 
Stockman's.Caſe. 5 
91 Par 
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But if the Iſſue be upon a Preſcription for 


Preſcription. Common, belonging to a Meſſuage and 200 


Iſſues. 


Acres of Land, 50 of Meadow, and 50 of 


% 


J | 
Paſture, in ſeveral Vil's; if the Jury find Com- 


mon belonging to the Houſe, 20 Acres of 
Meadow, and 20 of Paſture in two of the 
Vills, and not in the reſt, the Preſcription is 
not found. Trials per Pais 194. 

A Preſcription laid in the Inhabitants of a 
Place is too general, becauſe Sojourners, Ap- 
prentices, Servants, Children, &c. are in- 
cluded within that Word. Vide N. Lutw. 425. 
2 Inſt. 703. :54 

Nor can the Inhabitants of a Town or Pariſh 
preſcribe for a Profit to be taken in alieno 
ſolo. ibid. | 

A Cuſtom was alledged for the Inhabitants 
of a Pariſh living in antient Meſſuages, to have 
Right of Common in ſuch a Field ratione 
commorantiæ and this was held to be a Cu- 
ftom againſt Law. 6 Rep. 60. Gateward's Caſe. 

But Note ibid. a Difference between Cu- 
ſtoms which charge the Land of another, and 
ſuch as go in Diſcharge. of his own Land; 
and alſo between an Intereſt or Profit to be 
taken in another's Land, and .an Eaſement 
only, as a Way over another's Land, &c. Ibid. 
6 Rep. 60. n „Al 

A Preſcription for Common Appurtenant 
muſt be for Cattle Levant and Couchant. 
Vide N. Lutw. 430, 437. * 

A. preſcribes to a Right of Common for 
commonable Cattle, and does not ſhew that 
the Cattle which he put in were common- 
able, tis ill. N. Lutw. 473. 


So 


The Law of Commons. 


So where one preſcribes to enter a Cloſe 


and dig Stones for repairing a Houſe, he muſt 


aver, That he uſed the Stones to repair it, for 
if he ſets forth that he kept them for that pur- 
poſe, cis ill. Vide N. Lutw. 447, 448. 

So on a Preſcription for felling Trees, &c. 


for the like purpoſe. Vide Moor 492. Cro. 
El. 498. 593. 2. 3 Lev. 323. 


Iſſues. 


Tranſ. Iſſue ſur P2eſcription de Com- 
mon. Def. Leſſee p ans poſt Jſſue join- 
ed pꝛie aid de Leſſoz. Vet. Entr. 123. 

Verdict qd Dek. non habuit communi⸗ 
am Paſture; Ra. Entr, 559, 626. 

Q Quer non Het: communiam per 
Pꝛeſcription. Hern. $74. 2 

Q permittat de communta Paſture. 

Bar” QY Tenens terrarum in quibus 


quer clamat communiam illas tenuer 


incluſas. Et Traverſe the perſona Ec- 
tleſie toicavit in jure Eccleſie Et qv non 
diſſetſivit, Ra. Entr, 539. (i 
Locus eſt ſeperalis & non communig. 
Reg. Jud. 35. 1 

Ia Avowry. Maintenance de Frank- 
tenement E Traverſe le Pꝛeſcription. 
Co. Entr. 609. Hern. 642. 

Maintenance de Avowzy E Traverſe 
le Pzeſcription. Co. Entr. 574. 3 Brown. 
399, Ra. Entr, 559. Hern. 661. : 

Treſpaſs, Jultificar per Pzeſcription 
pur Common. Ra. Entr. 622, 624, 625. 

Rep! De injuria ſua piopzia F Tra- 
verſe le Pzeſcription; Co. Entr. 643, 648, 
65 6. Tranſ. 


The Law of Commons. 


Tranſ. Bar* per Pzeſcription de com⸗ 
munia in claus. Ra. Entr. 622. 

Rep! Clauſa ſunt ſeperale ſolum & li⸗ 
berum tenementum & Traverſe Pze⸗ 
. ſcription. 


Tranſ. Bar- Per Pꝛeſcription de com- | 
munia in B. campo & alits Locis, | 


Ra. Entr. 623. 

Repl B. eſt campus ſe extendens, &c. 
E Traverſe qu B. eſt parcella campi. 
Et ad alia Loca de injuria ſua pꝛo⸗ 
pꝛia E Traverſe Pzeſcription: 


Tranſ. Bar Per Preſcription de com- 
munia in clauſo parcet manerij. zBrownl. 


pratek manerii, p2o placito de injuria 
ſua pꝛopʒia & Traverſe Pꝛelcription. 


Tranſ. Bar Per Meſcription de Fald- 


age & paſturar vocat ack. 3 Brown|, | 


437 


guouſque tranſl, Et Traverle ſeveral 
. P2eſcription, 


Tranſ. Bar Per Pzeſcription de Con: | 


mon de Eſtovers. 3 Brownl. 433. 


Rep' Q terra eſt Franktenement c 


. Traverſe Pꝛeſcription. 


Tranſ. Bar* Per Leſſee de parſon del | 
Rep! Þ 


_ Egliſe p Common, 3 Brownl. 433. 


* 


RepP pꝛoteſtando go clauſum non eſt 


RepP O8 quer fuit ſeiſitus de terris 


„* 
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Rep! De injuria ſua pꝛopꝛia E Tra- 
verſe le Pꝛeſcription. 


Tranſ Bar Per Cuſtom de Common Þ 
Jnhabitant. Ra. Entr. 624. 


Repl' De injuria ſua pꝛopzia E Tra⸗ 
verſe le Cuſtom. | 


Actio ſur Caſe. de averiis fugat?. Bar* u⸗ 
gavit averia Damage Facieid ck Tra⸗ 
verſe Pꝛelcription. Hern. 175. 


Actio ſur Caſe pur Diſturbance de Com- 


mon. Bar N. fuit ſeiſitug de terris ad 
quas habuit communiam ſpectan) c di⸗ 
miſtt Def. Hern. 118, 

Repl' Maintenance de Bar C Tra- 
verſe Pꝛelcription. N 


Actio pur Diſturbance de Common Plea. 
GY pꝛopzietatius terte dedit licentiam 
Dek. imponere averia. Et Traverſe 
P2eſcription, 3 Brown], 250. 


Actio ſur Caſe pur Diſturbance de Com- 
mon, Bar* Domini ſeperalium maneri⸗ 


ozum habucre communiam pꝛo tenen- 


tibus cuſtumar cauſa Dicinagit. Co. 

Entr, 10. | | | 
Repl' De injuria ſua pꝛopzia & Tra- 

verſe P2eſcription. | ö 


Tranſ. Bar* Per P2eſcription de Com⸗ 
=_ _ fi. Traverſe qd Dek. eſt 
cur in 

Repl' Q Defend n cuk in P. 
Ra, Entr, 62“, * Tranſ. 


* 
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Tranſ. Bar Qd Locus in quo, &c. eſt 
200 Acres parcek communis Paſture 
bocat C. in qua Def. habuit commu- 
niam Bar Quy Quer eſt ſeiſitus de Ma⸗ 
nerio unde, &c. & Def., tenet Mel. & 
terras de Quer F rafone tenure habuit 


_ communiam ck Quer incluſit partem 


tommunie & Dek. het communtam in 
Teſipuum. Ra. Entr. 626. 

Rep! Def. non Het ſumcieñ communi- 
am in reſiy. 

Actio ſur Caſe de ſuperonerar communiz, 
Plea: qd J. fuit ſeiſitus ta de Mel. & ter- 
ris 4 de nn in feodo que Eſtate. 
Hern. 208. 


Tranſ, Bar Per pꝛelcript pꝛo tommu⸗ 
nia p20 400 Ovibus. x Brown). 74. 
Bar Def. uſus fuit tommunia pꝛo 500 


Ovibus vltra pzed 400. . Oveg non tut 
unde. 


Tranſ. Bar' Per Pꝛeſcription p20 com- 
munia a feſto ad feſtum P20. talibus 
averiis & Traverſe qu eſt cuł cum equis 
E poſt feſtum. Ra. Entr. 579. 

Rep! Def. eſt eu? cum equis & poll 


feſtum. 


Bar” QB habuit comnuniam in loco 
voeat D. continei) tot Acras E exten 
dend. Ver. Entr. 148. 


CHAP, 


. 
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CHAP. XX. 


Of Evidence and Verdict. That ſhall be a good 
Evidence to prove Preſcription for Common, 
Or when a Man ſhall be ſaid to fail in his 
Preſcription in reſpect of fewer, or more Acres 
in which, & c. found; or in reſpect of fewer 
Vills than be preſcribed for; or in reſpect of 
other fewer, or more Beaſts than is preſcribed 
for. Where Evidence is more narrow than 
| the Iſſue. What may be given in Evidence on 
| Traverſe of a Preſcription. Diverſity be- 
tween Preſcription for Common in general, 
and a modus communiæ. Releaſe ro part 
of the Land where, &c. found. Encloſure 
of part found, that he bath Common, is no 
Evidence on Not guilty. Where the general 
Iſſue may be pleaded, and the ſpecial Matter 
given in Evidence. Where if the Subſtance of 
the Iſſue is found, though not modo & forma, 
the Verdict is good, and where not. Of en- 


tire Damages. The Declaration variant from 


the Writ as to the Damages, and of the Fury's 


finding in ſuch Caſe. 


Note, In Trials for Common, the Freebolders can- 
not be Witneſſes one for another, nor be admit- 
ted to prove the Right of Common. 


F leſs or fewer Acres be given in Evidence 
than he hath preſcribed for, he has not 


failed in his Preſcription. As, when one pre- 


ſcribes to have Common Appurtenant to his xy; 
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If leſs or 

fewer Acres 
be given in 
dence, than 


Houſe, and 20 Acres ot Land; and it ap- are preſcribed 


pears upon Evidence, that he had but 18 A- for, 


eres, 


The Law of Commons, 
cres, or a leſs Number; yet he hath not failed 
of his Preſcription. Aliter, if 10 Acres were 
Freehold and ten Copyhold ; fo it is, if it ap. 
pears upon Evidence, That part of the Land 
was Copyhold an 100 Years ſince, but now 
it is Freehold. For he cannot make Preſcripti- 

on for both. Cro. El. 731. Gregory and Hill's 
Caſe, Benl, 95. Yardles's Caſe. 

It more be But if more Acres, or more Beaſts be 

found, he has found, then he has failed of his Preſcription, 

— s in Treſpaſs, the Defendant juſtifies, by 

Acres doch not Reaſon of Common in fix Acres of Land, up. 

maintain Pre- on Which the Parties are at Iſſue, and the De- 

ſcription, &c. fendant in Evidence ſhews he has Com- 
mon in 40 Acres, whereof the ſaid ſix Acres 
are Parcel, the ſame doth not maintain his Ti- 
tle, but the Iſſue ſhall be found againſt him. 
So in Treſpaſs, and Juſtification for Damage- 
More Acres, Feaſant. The Plaintiff replies, and preſcribes 

— to have Common for 100 Sheep, and the 

Preſcription, Jury found he had Common for 100 Sheep 
and fix Cows. Per Cur, The Plaintiff ha- 
not failed in his Preſcription alledged. But 
by Walmſley, had they found that he had 
Common for 120 Sheep, and ſo more of the 
ſame kind than he had alledged, he had 
failed. 1 Leon. p. 44. in- Knipton and Bellamy 
_ Cro. Elix. 722, 723. Buſhwood and Pond 
Caſe, | a 

In Replevin, if Iſſue be whether A. and al 

If found in thoſe que Eſtate, & c. have uſed to have Com 

fewer Vils mon for all Beaſts Levant and Coucbant upon 

— a Meſſuage, and 200 Acres of Land, 50 A- 

b s Preerip- cres of Meadow. and 50 of Paſture in four 

tion. Vills, and the Jury found he has Common Ap 
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purtenant to a Meſſuage, 20 Acres of _ | 
| 1 
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dow, and 30 Acres of Paſture in two of the 
Vills, and not of the Reſidue; this Ifſue is 
found againſt him who pleads the Preſcription, 
for it is not the ſame Preſcription. Hobart p. 
209. Mirtbell and Mortimer, 

If the Jury find not ſuch Beaſts Levant and 
Couchant as the Plaintiff? counts, or ſuch Com- If not _ 
mon as he declares for, the Iſſue is found for — = 
the Defendant; as in Replevin, the Defen- ares for. 

dant juſtifies the taking Damage-Feaſant, b 

reaſon of Common to ſuch a Copyhold for al 

Beaſts Levant and Couchant, and avers, that 

theſe Beaſts are Levant and Couchant, &c. up- 

on which the Parties are at Iſſue, and it is 

found that part of the Beaſts were Levant 

and Couchant, and part not; this is found 

in the whole for the Defendant ; for the Iſſue 

is upon the whole, and the contrary is 

found; for by Doderidge, Common Appen- 

dant and Common Appurtenant do not differ 

in Pleading ; yet this cannot be Common Ap- 

pendant here ; becauſe he claims Common for 

all Beaſts, and in this Generality are Beaſts a- 

giſting on the Land: But Common Apppen- 

dant is not for Beaſts agiſtant, therefore the 

Evidence is more ſtraitned and narrow than gvidence 

the Iſſue. 2 Rol. Abr. 706. 707. Sloper and more narrow 

Alen. than the Iſſue . 
The Caſe was brought for diſturbing his 

Common, and ſhews the Preſcription of Com- 

mon, and the Diſturbance by digging 4000 

Turfs, and making Fiſh-ponds: The Defen- 

dant pleads as Lord of the Manor, that he 

improved ſeveral Parcels according to the Sta- 

tute, leaving a ſufficient Common in the Reſi- 


4 due, 


| © i „ — 2 — Me mn 


Pleading by 
Improvement 


- wh a _ I _ og __ 
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dne. Iſſue being thereupon, the Jury found 

quoad the Parcel where the digging the 4000 

Turts was, that the Defendant had not left to 

the Plaintiff ſufficient Common, and aſſeſſed 

Damages; and quoad the digging the Fiſb- 

pond, that the Defendant had left to him ſuf. 

ficient Common, and Judgment pro Quer. for 

the firſt, and for the Defendant 1or the other, 

and the Plaintiff i» Miſericord. Berkley held, 

The Judgment being for the Defendant for 

part was erroneous; becauſe it is one entire 

Verdi& good Iſſue. Croke held the Verdict good, for it is 

or not, diver- in divers reſpects, and the Damage to the 

In reſpeibss. plaintiff is only by reaſon of digging ot the 
Turfs. Cro. Car. 495. Reeve and Digby. 

If one pre- In Treſpaſs, the Iſſue was if Tho. Eyre and 

ſcribe for his, Cc. Time out of Mind, pro fe, his Far- 

—— for z mers and Tenants, had Common of Paſture in 

be ir p al waſto pro omnibus averiis Levant and Couchant 

pears by Evi- in and upon the Manor of H. tanquam pertin 

dence that he to his Manor of H. Cc. and in Evidence it 

had not Com- vas given, that he had Common uncertain 

—— — pro ſe, his Farmers and Tenants of his Manor, 

his Land — for Sheep, but not for Sheep which agiſt the 

Evidence does Land within his Manor. And per totam Cu- 

not maintain riam, This Evidence does not maintain the 

the Preſcrip- Preſcription ; for Beaſts agiſting the Land may 

— be Levant and Couchant upon the Land: But 

he had preſcribed for all Sheep, and ſaith not 

for all his Sheep; and it's given in Evidence, 

That he had not Common for Sheep agiſt. 

ing upon the Land: So it is minus larga Pre 

ſeriptio, and the Words tanquam ad maneriun 

ſuum ſpect an. do not aid it. But in an Action 

on the Caſe for incloſing Common, and ſo a 

Diſturbance, and lays that he had Common 


Appur- 
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Appurtenant in 200 Acres of Waſte to A- li“ where 
cres of Land, 60 Acres of Meadow, and 80 Common is 
Acres of Paſtare ; and the Verdi&t finds, he md Induce 
had Common to a Meſſuage, and 90 Acres of agion. as in 
Land, Meadow and Paſture thereunto apper- Action on the 
taining, and for the Reſidue that he had not Caſe. 
Common, fo as they have not found ſuch 
Common whereof che Plaintiff counts, yet the 
Verdict is good; for the Common is but an 
Inducement to the Action, and the Subſtance 
is the Indoſure, which did the Wrong: Ali- 
ter had it been a ſpecial Iſſue, Whether he had 
Common to fo much Land? 2 Fol. Rep. 

Far! of Devon and Ayre. Cro. Far. 630. 
Eardlys Caſe, F 

In Trig and Turmes Caſe, The Preftription 
was 1 Sen for great Cattle all times of 
the Year in A. Foreſt by the Tenants of Fars- 
bam. It was excepted to, that this is the 
King's Foreſt, and there is one Month (wiz. ) 
15 Days before St. Swithin, and 15 Days at- 
ter, which being a Fence Month, no Catde 
can be put in. By NMylde Juſtice, This Replevirt 
is of taking in Febrnary, which being no Fence Where upon 
Month, the Preſoription might be good as to Traverſe of 
this; but this being an Iſſue upon a modes in- _— 
tire, by Traverſe of the Preſcription it muſt — — 
be made good for all. Now you muſt ob- for an. 6 
ſerve a difference between Preſcription of 
Common in general, and a modus communiæ, 

or conditional Common : As the Plaintiff by 

Cuftom inticles himſelf to Common of Pa- pj; erence be- 
ſture in ſuch a Place to his Copyhald, which tween Pre- 
Cuſtom was traverſed, and it was found that ſcription for 
he ought to have the ſame Common, but that — * 4 
every Copyholder uſed to pay ſo much, Cc. Frbera e in 


Modus commu- 
pro nie; ot Condi 
tional. 


"Y 
. 
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pro ead Communia, now this is found pro Que- 
rente, and it is not Modus Communie, and the 
Ter-renant hath Remedy for the Payment; and 
the manner of Payment is not Parcel of the 
Cuſtom in this Caſe; otherwiſe had it been 
if the Jury had found that the Plaintiff ſhall 
have Common paying ſo much, &c. as in 
the Caſe of Lovelace and Reynolds ; the De- 
fendant preſcribes to have Common, and the 
Jury finds that he had Common there by 
Preſcription Prout, & r. paying for it every 
Year to the Plaintiff 1 d. This Verdict is 
found for the Plaintiff, and is found againſt 
the Defendant who pleads the Preſcription; 
for the Preſcription is entire, and the Payment 
of a Penny annually is Parcel of the Pre- 
ſcription, and it ſhall be intended to be as an- 
cient as the Common. Wherefore when he 
preſcribes to have Common generally, and it 
is found he uſed to have it paying a Penny 
for it, the Common which is found, cannot 
be intended the ſame Common, which he 
preſcribed to have. And it is not like Gray's 
Caſe, for there the Copyholder preſcribes 
to have Common in the Lord's Land; and 
it was traverſed, and it was found that 
de had Common according to his Preſcrip- 
tion. And it was further found, That the 
Copyholder in the ſaid Manor had ufed to 
pav to the Lord pro eadem communia unam 
gallinum & 5 ov per annum ; and ſo there 
were two Preſcriptions, . the one for the Com- 
moner, and the other for the Lord. Gray's 
Caſe. | 
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If a Man has Common for great Cattle 
and Sheep, and the Sheep be taken, and he 
. preſcribe, that he hath Common for Sheep 
only, and the Jury, find Common for Sheep 
and great Cattle, che Common is found for 
the Plaintiff, So if one claim Common all 
the Time of the Year, when the Ground lies 
fallow, and when it is ſown from ſuch a Day 
unto, ec. and his Cattle are taken in the Year 
when it is ſown, or lies fallow; it is ſuffi- 
cient for the Plaintiff: to preſcribe for Com- 
mon, either in the Year when it is ſown, 
or when it lies fallow; and if the Jury find 
all the Common, it is- ſufficiently found 
for the Plaintiff. So it is, if a Man have 
Common from ſuch a Day to ſuch a Day, 
and the Cattle are taken at a Day between 
the Days; and he preſcribes, that he has 
Common in the ſaid Time que, Cc. and the 
Jury find he had Common before that Time, 
the ſame Day and after, the Verdict is found 
pro querente, 1 Brownl. 177. Fobnſen and Tho- 
rowghgood”s Caſe. | 
Where a Preſcription is general, to have Releaſe of 
Common in all the Place where, c. and Right and 
the jury find the Commoner, or his Ance- Common in 
ſtor releaſeth (to the Plaintiff in Treſpaſs ) 3 -p — 
all his Right and Common, in part of the, pon 
Land where he had the Common. This Pre- mon found. 
ſcription is found againſt the Defendant. Cro. 
El. p. 593. Rotheram and Green's Caſe, 2 An- 
2 p. 89. the ſame Caſe. = - 
Io this purpoſe there is a goo ſe in 
the 13 Rep. 65. In bar of the Avowry Da- — — — 
mage. Feaſant, the Plaintiff ſaid, The ſaid dence on Tra- 


Acre of Land is Parcel of Downcloſe, and verſe of a Pre. 
P 2 that ſeription. 
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that he himſelf at the Time, and before 
the taking, Cr. was, and yet is ſeiſed of two 
Yard-langs with the Appurtenances in L. a- 
foreſaid, and that he, and all thoſe whoſe E- 
ſtates he has, &c. have uſed to have Com- 
mon of Paſture tatam contemtam of the 
ſaid Downcloſe, whereof, &. for four other 
Beaſts, two Horſe Beaſts, and ſixty Sheep, &c. 
as to the ſaid ewo Yard-lands appertaining, 
and that he put in the ſaid two Oxen to 
uſe his Common. The Defendant main- 
tained his Avowry, and 5 the Pre- 
ſcription, And ſo Iſſue. The Jury found 
Special Verdict. That R. A. Father of 

Plaintiff, and the now Plainciff was 
the two Yard-lands, and that the 
had the ſaid Common of So 
OT DI 


1 I 
1512 
ANA FE 


8 
1175 


Preſcription made by the Plaintiff r ; 
for he is ſeiſed in his Demeſne as of Fee of 
the Freehold of the two Yard-lands. And 
without queſtion the Inheritance and Free- 
hold of the Common after the Years deter- 
mined is Appendant to the ſaid two 4 
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lands. But if he would take advantage of 
the matter in Law, he ought, confeſſing the 
Common, to have pleaded the faid Leaſe. 
But when he traverſeth the Preſcription, he 
cannot give the ſame in Evidence. But if 
the faid Leaſe had been pleaded, yet the 
Common during the Leaſe for Years is not 

ſuſpended, or diſcharged ; far each of them 

ſhall have Common. rateable. 13 Rep. 65. 

Morſe and Heb's Caſe, Vide 2 Brownl, p. 297. 

Meſme Caſe, 

If the Iſſue be whether 4, and all thoſe Common for 
whoſe Eſtate he has in a Meſſuage, &c. have cauſe de Vici- 
had Common far ſo many Beaſts, Cc. time nage, no Evi- 
out of . Ic is not any Maintenance dence in Com- 
of the Preſcription to give in Evidence, a mon general. 
Common Per cauſe de Visinage ; becauſe this 
Common does not only commence by Pre- 
ſcription, but with the Preſcription and the 
Conſideration, and the other ſhall have Com- 
mon in his Land. 13 H. 7. 13. 6. | 
The Defendant preſcribes in general to The Jury 
have Common in all the Place where, Cc. found a Re- 
and Ifſue was upon the Preſcription , and leaſe of part 
the Jury found a Releaſe in part of the — 
Land, the Preſcription is found againſt the fan. . 
2 Cra. El. 594. Rotberam and Green's 

In an Action of Treſpaſs the Defendant That the T 
pleads, That he has an ancient Tenement — uſed — 
in the ſaid Place, and that he and all the mow, and pro- 
ſeveral Freeholders together, with the Co. vide Fodder 
pyholders, by Cuſtom Time out of Mind — — 
have had the (cle and ſeveral Paſture in of Common. 
the ſaid Place excluding the Lord. The 
Plaintiff replieth, and traverſeth the ſole 

| T4 Feeding, 
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Feeding, and the Defendant's Evidence was, 
Thar the Tenants uſed to tb mow and pro- 
| vide Fodder for Winter. But this is no 
The Nature Evidence, Common being to be taken per le 
of Common. p,,ch. 2 Keb. 577. North and Howland's 
Caſe. 
— In an Action of Treſpaſs by the Plaintiff 
as Commoner of Sir Rob. Henley, in New- 
land in V. for Common Appurtenant. The 
Defendant juſtifies under Sir Winſton Churchil 
ro encloſe as Lord of the Soil, alledging 
this to be only Common of Vicinage, (which 
was agreed might be encloſed. ) The Evi- 
dence ſor the Plaintiff was, by foddering 
and driving into the Place in Queſtion, en- 
cloſed by Sir Winſton Churchil. The Defen- 
dant's was, by Entry ar a certain Place, and 
foddering in the other by Leave, and by the 
Encloſure of part of Blackamore-beath, which 
Encloſure of Was the grand Common which encloſed all 
part, tho but the reſt, Which Encloſure of part, though 
one Acre, but one Acre, made the Preſcription fail for 
| + ne the whole, being not excepted, and fo the 
Common Ap- Plaintiff was nonſuited. 3 Keb. 24. Harding 
Purtenant in and Brooks's Caſe, . | 
jeveral fail. Upon an Iſſue of Common Appendant, 
c. Common pur cauſe de Vicinage cannot be 
given in Evidence. For it is not agreeable to 
che Iſſue. 12 H. 7. 13. a 
Where a Common was from Lady. day to 
Alichaelmas, and the Verdict finds trom 
| Cbriß mas to Michaelmas day, it is good. 
AE Keb. 192. 
DifferenceÞ® la en Adion of Treſpaſs for diſturbing 
naſ. and a bim of hs Common belonging to an 100 
yowry, os Acres, and the Jury found Common for 5o. 
per mitts. This 
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This is for the Plaintiff ; otherwiſe upon an 

Avowry or quod permittat, which is founded 

upon the Right; but the Treſpaſs is for Da- 

mage. Palmer's Rep. 289. | 

If he who hath the Freehold in the Ground, That he hath 

doth bring an Action againſt the Commoner, Common is no 

for entring into his Ground; if the Defendant Evidence on 
ds Not guilty, he cannot give in Evidence Not guilty. 

that he hath Common there, for ſuch Evi- 

dence will not maintain the Iſſue. 2 Leon. 

202, | | 

If when the Houſe is down, an Aſſize is Where in AC 


brought for the Efovers Appendant, the Te. fize for £0 


nant may plead the general Iſſue nul Tore, 1c 5 


nul Diſſeiſin, and give the ſpecial matter in E piead the ge- 


vidence. Hob. P- 39. neral Iſſue, 
| and give the 


ſpecial Matter 


Where, if the ſubſtance of the Iſſue be found, in Evidence. 
though not modo & tormay the Verdidt is | 
good, and where not. | 


The Plaintiff ſhews he is a Copy holder, piea hy Copy: 
Ce. and that the Lord Time out of Me- holder. 
mory, &c. for him and his Copyholders 
have had certain Paſture, and that the De- 
fendant the firſt of May put in his Beaſts, 
which depaſtured till Michaelmas, by which 
he could not enjoy his Common in fo be- 
neficial a manner, On Not guilty pleaded, 
The Jury found a ſpecial Verdict. Per Cur", The Plaintiff 
The Action lies. Tho' the Plainriff declares, declares of a 
That the Defendant put in his Bzaſts, which — 
is a Misfeaſance; and the Jury found, he did — fo. 
not pur them in, but that they did depa- general. 8 
ſture there, (which may be intended by 

| P 4 Eſcape ) 
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The ſubſtance 
of the Iſſue 
found. 


Traverſe 2 


Abr. 704. Meſme Cale 


Tho'Law ot Commons, 
Eſcape ) for the 


tiff is a Stranger. 9 Rey. Mary's Caſe, 2 Rol. 


In Replevin, If the Deſendatt avow the 
taking as a Commoner, for Damage-Fea- 
fane Apr. 11 Fac. The Plaintiff in bar faith, 
That B, was ſeiſed of the Land, to which 
the Common, &. and on the 3oth of March 
demiſed this to him, Habendum from Lady- 
day before for a Year; and the Avowant 
traverſeth this Leaſe modo & forma, upon 


— modo S Which Iſſue is joined, and the Jury find, 
Tits 


chat B. made a Leaſe on the 25th of March. 
Habendum extunc for a Year; this is found 
for the Plaintiff, though this is not the ſame 
Leaſe that was pleaded, the Day being ex- 
cluded, extunc includes the Feaſt, and from 


the making, excludes it; for the lſſue is, whe- 


ther he fad ſuch a Leaſe, as by force there- 
of he may common at the Time, which is 


A Verdi not the Subſtance of the Iſſue modo & forma, 
altogether ts and the Reſidue is not material, But yet 


depart from 


the form of 
the Iſſue. 


Non diniſit 
modo & forma. 


it muſt not altogether depart from the 
Form of this Iſſue, for if it had been found 
that he had Right of Common by a Leaſe 
from another, or as an Owner, it would not 
have ſerved the Turn; for that had been 
clear out of the Iſſue both in Matter and 
Form. But the jury might have found againſt 
the Plaimiff, nom dimiſit modo & forma, Hob. 
p. 72. Pope and Sinners Cafe, 2 Roll. Abr. 
708. Mefme Caſe. | 


Vir dict 


the Common, 
. which is found is the Subſtance, and the Plain- 
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Vardi and Damages. 


B. counts that he had Common of Pa- 
ſtore in Black Acre, And that the Defen- 
dant conculcavit his Graſs, and depaſtured 
with Geeſe, Horſes, . & unum magnum 
plureum Luti Angl. One great Pit of Clay 
fedit, and the Clay cepit & aſportavit, per 
quod he could not enjoy his Common in 
o beneficial a manner as he was wont. 
As to the Depaſturing the Defendant pleads 
non cul, As to, &. He preſcribes to have 
and dig Clay in the faid Land, for the 
Reparation of his Houſe, and fo juſtifies. 
Iſue was joined, and the Jury found the 
Defendant Not guilty de, ec. but that he 
had not ſuch- a Preſcription for Clay, &. Difference be. 
and give Damages entirely, Per Cur”, This eg 
is a Wrong to the Common, though the Com. pals, and A 
moner had no Right to the Soil, and the Qion on the 
carrying it away is Damage to the Com- Caſe. 
mon. The judgment is for the Plaintiff, and Entire Da- 
the Damages are well given. And there is a dif- age. 
ference between an Action of Treſpaſs, and 
an Action on the Caſe. The Reaſon. of the 
— was 2 2 of the Plea. 
per — 2 Roll. Rep. 308, 344, 
Bals and baan's Caſe. 7h 28 
An Action on the Caſe was brought for Cafe 
$ encloſing of Common, to a 100 l. Damage. 
The Jury found the Deſendant guilty to The no... 
the Value of 8s, 8d. Damage. Error was ration — 
brought, for that the Declaration was va- from tha 


rianc from the Wrir, for the Writ is 40 J. Writ, as to 
1 | and the Damage. 


and the Declaration of 1co l. ( 5 Rep. 75.) 

and when they vary in matter of Subſtance, 

they are not remedied by any Statute. By 

Hong bton, The Damages which were found, were 

found upon the Declaration; but the other Ju. 

ſtices held, they were found upon both, (viæ) 
The Jury find The Declaration and the Writ; and they 
fer is Wrie held, this is not Error to reverſe the Judg 
and Declara- ment: And it appears by the Jury what the 
tion, good. Verity is. But per Dodderidge, Had the Jury 
Where they found Damages to 100 J. or 40 J. it had 
_—_— been Error, but here they have found un- 
in either, der both. 2 Roll. Rep. 25 2. Yarnley and Tir. 
aliter. nick s Caſe. | | 


C HA P. XXI. 


Of Trials and Decrees in Chancery in reference 
to Common, A former Decree in which the 
Tenants. were no Parties, not concluſive 10 
them. A Commiſſion for diſtinguiſhing Metes 
and Bounds, Cauttages = to 
portionable Rates of Common, Encloſures di- 
creed. What 2 concerning the uſing of 
Common are good or not. Of Encloſures of 
Common, and of Declarations, and, Pleas there 

in. how por e of the Statute of 22 Ed. 4 

35. 5 H. 8. c. 7. of encloſing Woods. 


Trials and Decrees in Chancery. 


Improvement H t Plaintiff as Lord of the Manor by 
an Engliſh Bill, prayed a Decree a. 


gainſt the D:tendants, to have them com 


clu ied 
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cluded by a former Decree in the Exchequer, 
touching Apportionment and Improvement, 
by which Decree all the Tenants were 
bound by the Anſwer of to only, and the 
Conſent of the reſt did not appear: And the 
Defendants in this Suit anſwered, that they 
and all thoſe whoſe Eſtate they have in ſuch 
a Meſſuage, Lands and Tenements, have Time 
out of Mind had Common of Paſture of 
Turbary, and Liberty to dig Graved in the 
ſaid Common, Cc. which the Plaintiff by A former De. 
Replication denied ; and upon Examination cree to which 
and hearing the Caſe, The Court were of O- the Tenants 
pinion, That the former Decree to which the were not Par- 
Tenants were not Parties, doth not conclude che to 
them, and that it ought to be tried at Law, them. 
Whether they have ſuch Common as they bf 
claim? And that the Common alledged in the 
Anſwer is void in Law, becauſe Common 
without Number cannot be Appendant to any 
thing but Land, and that this is Common 
without Number, becauſe it is only for 
Beaſls Levant and Coucbant, and it is uncer- Common Sams 
tain how many theſe are, there being more Number can- 
in ſome Years than in others. But it is a not be Ap- 
Common certain in it's Nature, for id certum _— —4 
eff quod certum redd; poteſt. And that they . 8 
ought to go to Law to prove the Preſcrip- 
tions, which they have laid in their Anſwers. 
Which ſeemed hard upon the Defendants, 
for want of Form in their Anſwer, eſpecially 
ſince the Title to Common is not the Scope 

of the Bill, but the Improvement, by 
$ which it is admitted they have Right of Com- 
mon, Hardreſs 119. Checkley's Caſe, in Scac- 

cario. e 
| Upon 
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A Commiſſion Upon a Bill concerning the Title of Com. 

for diftin- mon, the Court of C awarded a Com- 

Fete ing Million for the diſtinguiſhing of Metes and 

Bounds. Bounds, | 32 Elix. 

Decree for Decree for Apportionment of Common 

Apportion- 9 Car. Cockerin againſt the Lord Howard. 

ment. After a Trial at Law, a Commiſlion to (& 

forth Common. | 

Common De- Sewel contra Finch: The Town had always 

creed wg had Common, and many Deeds ſpeak of lie 

Ping land, and Truſt. The Court adjudged the Com 

and Cottages mon to be according to the Plow- land, and 

to have a pro» Cottages not to be excepted, but to have : 

portionable proportionable Rate. 2 Car. 1. 

. | Becauſe the Plaintiff could not preſcribe any 

becauſe the Title of Commoning in the Waſte, no Reliei 

Plaintiff could in Tucker's Caſe. 15 Car. r. 

not preſcribe. By-Laws, or an Agreement between Town 

By-Laws. men concerning ſtinting and reſtraining of Cat- 
| tle, and other Orders in the Fields, diſmiſſed, 


15 Car. 1. | 
Encloſures de- Encloſures of Wafte and Common decreed, 
creed. being for the common Good. In Freakes 


. Caſe, 12 Fac. | 
13 Cartwright's Caſe, The Court compels 
certain, that would not agree to Encloſures 
to yield unto the ſame, and binds a College 
that would not conſent, having Lands within 
the faid Manor. 17 Fac. | 
An Engliſh Bill in the Exchequer to have the 
uſe of Depoſitions taken in the Dutchy, at 


encloſe. 


the Trial of the Aſſizes. The Caſe was, Io 
Commoners in behalf of themſelves, and al 


other the Commoners within, &c. prefer. 
ed a Bill in the Dutchy Court, againſt the 


Owner of the Land, in which Com non v 
claimed Þ 
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ve their Common, and it was 
decreed accordingly by the Commiſſioners. 
| I And now the Defendant having purchaſed 
Lands within the Common, and the now A Bill tomake 
If Plainciff being then, and yet a Commoner, "ofthe De- 
but not named a Plaintiff in the former Bill, 3 
8 prefers his Bill in Scaccerio, ( the Dutchy Court - <= 
then being pur down) againſt the Defendant Demurrer be- 
4. to have Uſe of the ſitions taken in the duſe the 
. | former Cauſe. To which the Defendant de- 52124 nor 
murred, becauſe neither the Plaintiff, nor De- — 
| I fendant here were Parties to the former Bill. Parties to the 
— — 
15 Parties in that .οι.ũ. 


ion in the Exchequer, That the De- Injuncti 
t ſhould ſuffer the Plaintiff to enjoy a ſufer the 
with . rtenants until, Cc. and — 
contrary to thi the Defendan un 
in his Carde into che Cloſe, and — — wt 
19 —— rv was iſſued out to anſwer his Cattle for : 
dis Contempt. And he ſaid, He put in his 2, Title to 
I Cattle for a Title to Common. And per Cur Common, no 
This was no Breach of f » breach of the 
| the Injunction, be- Injuncti 
122 was not in Queſtion in te 
ö » but only the Title of the Gloſe; and 
BY cherefore, he was diſcharged of the Contempt: 
uu the word Appurtenants include 
Common, to be taken i id Cloſe. 
| 96. Ben? Caſe. in the faid | Lane 


| | 
| Cuſtoms 


22% 


Cuſtoms concerning the uſing of Commons, what 


© In Kingſmore in Somerſet, There is a Cu 


moning of ſo many Beaſts for a Year, and 


moning, Vide ſupra. AL I 


mon of Paſture, and the like; there withou 
there ſuch be a Cuſtom, yet the 


5 N. 63. 


Keyp. 252. "7 xc| 
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are good and what not. 


Rom, that the Common hall be governed by 
a Jury of 12 Men, and in recompence of this 
thoſe of the Jury have ſometimes the Com- 


ſometimes they encloſe a certain Quantity of 
Moor, for their proper Uſe. By Whyndban. 
Sider, p. 162; in Barret and Smith's Caſe. 

See Copyholders ſparſim. | 

Of the Common called Shack. Vide ſupri 
Vide 7 Rep. Sir Miles Corbet's Caſe. 

Of the ſeveral certain Times laid for Com 


Inhabitants of a Vill, for their own private 
Profit, as for the well ordering of their Com- 
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Cuſtom they may not make By-laws. Andi |”. 

greater Par | 

ſhall not bind the leſs, unleſs that alſo be war {F®" 

ranted by Cuſtom. ' Vide infra. Tit. By-lam |, 
i 8 — 

| WW 
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An AQfon on the Caſe, for encloſing d 
Common ftinted in Time, and how to d. 
clare. Vide Tit. Declaration. 2 Roll. Rep. 324 
Colſton and Perry's Caſe, 2 Keb. 838. 2 Nu 


, 2 0 oh - 

The. Law of Commons. 

Continuance of the Encloſure to be ſhewed 
in Pleading. 2 Roll. Rep. 415. 

Encloſure of Common, no Plea in Debt for 
Rent. Vide Tir. Pleading. Cro. Fac. 679. Sir 
Nic. Sanderſon's Cale. 

Encloſure of part, though but one Acre, 
made the Preſcription for Common Appurte- 
nant in general to fail. Vide Tic. Pleadings, 


and Tir. Evidence, 3 Reb. 24. Harding and 
Brooke's Caſe. 


Encloſure, where it extinguiſhes Common. 


Vide Tit. Extinguiſhment and Suſpenſion of 


Common. 

Encloſures decreed in Chancery. Vide Cap. 
de Collateral. 

2 4 Land, in which is Com- 

_ 7 de Vicinage, and the Conſe- 

woke” Vide ſupra Tit. Common [pur cauſe 
de Vicinage, cap. 5. | 
By the Stature of 22 Ed. "II is provided, 
at if any of the King's Subjects, having 
oods growing in their own proper Soil, 
within any Foreft, Chaſe or Purlieu, they may 
ut the ſaid Woods, or part thereof by Li- 
nſe of the King, or his Heirs in his Foreſts, 
haſes or Purlieus, or without Licenſe in the 
*oreſt, Chaſe, or Purlieu of any other Per- 
Yon, or to make Sale of the ſaid Woods; 
nd it (hall be lawful immediately after the 
ood fo cut, to encloſe the ſame with ſuffi- 
ent Hedges, to exclude all Beaſts out of the 
aid Soil, for the Preſervation of the Germins, 
nd fo keep it for ſeven Yeats next after the 
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xcluded for the ſaid Seven Years, for there 
no ſaving for them. And it was reſolved, 
What this AR ſhall extend not only — 
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Wncloſure, Now the Commoners ſhall be 


I 
| 
| 
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The Law of Commons. 
Owner of the Soil, but to the Vendees of the 
Wood: And that this does not extend to the 
Wood of a Subject, wherein any had Com. 
mon, but only to ſeveral Woods, For by 
the Common Law he which owned Wood 
in which another had Common, may not ex 
clude the Cammoner by Erdoſure, be it in 
Foreſt or Chaſe, or out of Foreſt or Chaſe: 
but he which had ſeveral Woods in a Foref 
might aſter the cutting down encloſe fir 
three Years; and none may encloſe Wood 
in which another had Common from a Day, 
But this Statute had enlarged the Time fr 
ſeven Years; and this Act was made betwen 
Subjects having Woods in Foreſts, Chaſes, C. 
of the one Part, and the King of the othe 
Part; ſo that Cammoners are not. any of tht 
Parties. Godb. p. 167. Chalk and Peter's Cit 
Sir Francs Barrington's Caſe. | 
And by che Statute of 35 H. 8. c. 7. whid 
is in the Negative, it is, it ſhall not I 
lawful to any Herſons which have, or (lf 
have any Woods, wherein any ought if 
have Common, &c. to fell and cut donſ 
the ſame Woads, (except it be to his oi 
Uſe and Occupation, ) until ſuck time 
the fourth Part of the faid Ground, or 8 
Cc. be divided, fenced and encloſed, Ti 
(Clauſe reftrains only the Owner of the Wo 
to cut down his own Wood, which with 
queſtion does not exclude the Commone 
his Common; and the Clauſe which probi 
che Commoner, that after the ſaid Fel 
. («d ef) aſter the Divifion.and Felling in 4 
fuch Part (id eff ) the fourth Part fo divi 
no Beaſts or Cattle during ſeven Years, | 
be permitted to feed for ſeven Years, and 
2 ; 


ter the ſeven Years, the Commoner ſhall have 
his Common again, | | 


| Avowry al Dam' Feaſant de averiis in 
| copicis. Bar? Qd?* coptcia eſt partella 
- magni boſct voce D. contineid 12 Copi⸗ 
tias unde M. ſeiſitus per Pzeſcriptio- 
nem ſecuit E incluſit per 8 annos, tres 
vel guatuoꝛ topicias in turnis ſuis, Ere- 
ſid" fuer aperte pꝛd communia. Et qui 
Que? ſeiſftus de Maſſuag' & terris ha- 
buit communis in copicits apertis pꝛo 
groſſis averiis Levant', &c. 3 Brownl. 
276. 


tene de Manerio & Cur Baron, &c. 
Bek. incluſit terras per qd amercia- 
tus fuit in Cur Baron ad 6s. 8 d. & 
pena 201. impoſe, ad relinquend eas 
apertas. Defend} Fo2igfecit penam. Et 
ad aliam Cur Det. fuit amerciae pꝛo 
incluſſone pꝛed terrarum. Co. Entr. 118, 
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Auer teiutus de Manerio habuit com- 
muniam Paſture in ſeperalibus terris 
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woman ſhall not be endowed of a 


Of what Common Sans Number, for then the 
Woman lla Land ſhould be doubly charged. But of 


be endowed, Common Appendant ſhe ſhall, and fo of 
and of what Common Appurtenant, Now Demand may 


not. be of Lands and Common, as the Writ and 
Declaration made Demand of Dower in a 

age, 60 Acres terr, 60 Acres prati, 
100 Acres of Paſture, & de communia Pa- 
ſturæ pro omnibus averiis cum pertin'. This (hall 
not be intended Common in Groſs without 
5 Number. 


* 


Ehe Law of Commons. 
Number. And eſpecially being after a Ver- 
dict; and by Intendment it appeared upon 
the Evidence, that it was ſuch a Common 
as went with the Land whereof ſhe was 
dowable. And if it had been Common in 
Groſs Sans Number, the Judge before whom 
the Trial paſſed, would have directed it to 
have been found againſt the Defendant ; 
and though the Words are & de Commu: 
me Paſture, yet it ſhall not be intended 
divided Common. Though indeed Common common Ap 


Appendant or Appurtenant need not be pendant and 


demanded, but is included in the Land cum Appurtenant 


pertin. And though it be bis petitus, yet it is — 


no cauſe to abate the Writ : For had it been put in inclad - 


pleaded in Abatement, ſhe might have a- ed cum perti- 
14 her Plaint, Cro. Car. 300. Pruet verſ. next. 
Dr 


and his Wife. 11 Rep. 45. Godfry's Abridgment 
Caſe. of 


Plaint. 

ln a Writ of Dower the Defendant made 
her Demannd de tertia parte faldæ. Per Cur, 
It's not good. For if it be not of a certain 
Number, ſhe ſhall not be endowed thereof, 
no more then of a Common uncertain. 
And if ſhe do demand Common which is 
certain; yet ſhe ſhall not be endowed, if 
ſhe does not ſhew the Certainty of it. Godb, 
Paſch. 21. e 


Qz me 


The Law ot Commons. 


Fines, 


Where the Conufance is of Land, and a 
Render of Common out of it, the Writ ſhall 


be 9d" reneat conventionem de terra, & c. 19 Ed, 


4. 9. 

If the Deforceant acknowledgeth all his 
Right to be to the Plaintiff, he may render 
a Common out of the Land, 19 Ed. 4. 9. 


21 Ed. 4. 61. b. 


If a Eine be levied of a Common of Pa- 
ſture in A. this is good, although that A. is 


not a Vill, Hamlet, or Iiea cones out of a Vill, 
Ce. but only the Name of the Paſture where 


the Common is to be taken, and this be with - 


in a Vill. 1 Roll. Abr. 19. 


A Eine levied of Lands does not bar him, 
who had a Title of Common or a Way; the 
Reaſon is, becauſe there is no Privity. 36 
H. 8. b | 


Fine de commimia Paſture, Weſt*s 
Precedents 6, p 
Site p omnib? averiig. Vid. p. 13. 
Site p omnibꝰ animalib?. Vide p. 44. 
20 100 Ovibus, 10 Equis, Daccts. 


- pozcis, &c. Vid. 13. 


De quarta parte communie paſture. 
Cro, Entr. 223. 
De communia paſture infra Fozeſtam 
de T. Cro. Entr. 324. 
De communia paſture quam pb W. 
Het c habere ſolebat pꝛo omnibus an 
ri 


The Law of Commons. 
riis ſuis in oo Acris Paſture ipſius 
J. in A. Weſt's Precedents 14. | 

De terris in S. & communia in E. 
R. Entr. 318. 


Exchange. 


A Man may exchange Common for Land. 
Perk. Se. _ | | 

Common of Paſture may be releaſed to the 
Tenant of the Land in Exchange for other 
Land, alchough this enures by way of Extin- 
guiſhment, So a Man may releaſe Common 


of Eftovers, to the Tenant of the Land in Ex- 


change for other Land; though it enures by 
way of Extinguiſhment, and it ſhall be a good 
Exchange. 1 Ivf. 50. b. 


Tithes. 


By the Statute of Ed. 6. Tithes of Cattle 
Feeding on a Common, where the Parilh is 
is not certainly known, ſhall be paid to the 
Parſon of the Pariſh, where the Owner of the 


Cattle lives. Mod. Rep. 216. 


Eftovers is not Tithable, becauſe it is not 
renewing every Year. Dot. and St. 171. 

A County may preſcribe in non decimando 
of Wood. Downton's Caſe. Lit. Rep. 143 
Norton's Caſe. | | 

See the Statute of Sylva cædua. 
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By. Laut. 


Bar in Treſpaſs, by Reaſon of 4 By-Law made 
amongſt the Commoners, what ſhall be good 
or not. - 


Ocdinances or By- Laws by Cuſtom for 
the Government of the Common are good. 
And this is not to take away the Inheritance, 
bu for the regulating of Common. In Re- 
in the Defendant made Conuſance as Bai- 
iff to Sir J. S. for that the ſaid Sir F. was 
ſeiſed in Fee of the Manor of S. whereof 
a great Waſte called X. is, &c. Parcel, and 
that the ſaid Sir J. S. and all thoſe, c. have 
had in the ſaid Waſte a Court to be holden 
ewice every Year by the Steward of the 
Manor, in which Court upon reaſonable Sum- 
mons, all the Commoners within the ſaid 
Common have 'uſed to appear, ec. and that 
within the Manor is ſuch a Cuſtom, that 
the Steward ſhould out of the Commoners | 
chooſe a Jury to enquire of all Purpre- 
ſtures and Mis-feaſances within the ſaid Com- 
mon, and that the ſaid Jury had uſed to 
wake Ordinances concerning the well uſing 
of the Common, and that all thoſe who had 
Common, had uſed to be obedient to the 
Performance of thoſe Ordinances under a 
reaſonable Pain to be ſer down by the Ju- 
ry ; for which Pains forfeited the Lords of 
the Manor have uſed to diſtrain: And al- 
ledges in facto, that at ſuch a Court a 
By-Law was made by ſuch being Jurors, 


whereby it was ordered that no Commoner 
ſhould keep any Sheep, in che Bounds under 
the Meer, upon Pain of 3s. 44. and for 
keeping Sheep againſt this Ordinarice, and the 
Penalty forfeited, he diſtrained. The Plain- 
tiff demurred. Per Cr”, It's a good By-Law. 
And it being proelaimed in Court as was al- 
ledged in the Plea, he being a Commoner is 
bound to take Notice of ir, and none elſe 
need to give him Notice. And what is made 
by the Homage, and not by the Lord or Ste- 
8 — Commoners are to take Notice of 
» Viae infra Surcharge, fones Rep. 421. 
James and Titney's Caſe, IF Ou 499. Meſme 
Caſe, 1 Roll. Abr, 365. Meſme Caſe. 2 Roll. 
Abr. 136. N 


In Debt for 4 J. for Breach of a By-Law Leet. 


made at a Leer; which claims Cuſtom to 
make By-Laws for eaſing and regulating their 
2 2 — — — It was 
id u fuerum : Sed non alloc, for conftituti fi 
erum ſuch By-Laws is ſufſcient. 2. Ie 


ſhould be Prefeription for the Penalty as 


| fed mm alloc, for the Law that allows the Pre- 
ſcription allows the Penalty, and the Reme- 
dy is by Debt: But other Remedy, as by Di- 
ſtreſs, &e, muſt be preſcribed for. oc fr — 
and Archer, Though the Leet hat ing 
originally to do with Common, yet by Cu- 
ſtom, as here laid, it may have ſuch a Ju- 
riſdiction, and this Cuſtom may have a rea- 
ſonable Commencement. ' The Leew (it's 
true) in Groſs carmot meddle with Common. 
By Tyrrel, the Cuſtom is not good; it's a- 
gainſt the Leet to meddle with Common, and 

Q 4 a Court 


well as the By-Law, 5. Rep. Clos Caſt, 
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a Court-Baron may as well thus be intitled 
to Pleas of the Crown; and if the Leet may 
make one By-Law, the Court-Baron may 
make another contrary. 2 Keb. 367. Earl of 
Exeter againſt Smith. 
27 cf. p. 6. it was preſented in a: Lene, 
that F. N. had incloſed ſuch Lands, which 
ought to lie in n for all the Inha- 
bitants of a Vill, &. ad commune nocument 
inbabitant ville pred”, and this Preſentment 
was adjudged void; for this is a private Tort 
to the particular Inhabitants of this Vill, 
and no publick Common Nuſance. Worm: 
leighton and Burtov's Caſe was, in Replevin, 
the Defendant made Conuſance as Bailiff to 
Sir Foulk Grevill, for that he had Leer with- 
in his Manor of D. and that at ſuch a Court, 
the Plaintiff was amerced for putting his 
Geeſe ypon the Common there, and for that 
Amerciament diſtrained : And becauſe it was 
not ſhewed, that the Common was within the 
Leet, as alſo, becauſe the Court held, that 
it was not any Article inquirable in a Leet, 
nor puniſhable there, it was adjudged; pro 
Querente, Cro. Elix. p. 448. mu and m 
Burton. 

preſentment for Surcharging a common is 
not good. Roll. Abr. 83. Bere and Storer. 

A Preſentment is for incloſing a Croft in 
which the gens del Ville have Common, in A- er 
noyance ot all the People of the ſaid Vill, is 
not good, for an Aſſize lies. 

In Replevin, for taking 3 Cows at B. The 
Leſendant cognovit coptionem, for that the 
p'ace. where is Parcel of the Manor of B. 

being Waſte, and that there were 100 2 
| holders 


Pa, > 2 —- 


on 555A < = = = we. 


. 
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The Law of Commons. 233 
holders there who had Common there, and 
(hews a Cuſtom, that they choſe every 
Year a Surveyor of their Field, who uſed 
to diſtrein their Cattle Damage Feaſant, and 
ſhews that he was elected Surveyor, accord- 
ing to the Cuſtom, and found the Coms 
there Damage Feaſant, whereupon cognovir 
actionem, and prayed a Retorn. Upon De- 
murrer it was adjudged, That this Avowry 
was not good: For though they had ſuch a 
Cuſtom to make a Surveyar, and that they Surveyor 
might diſtrain Damage-Feaſant ; yet that cannot avow 
ought to be in the Name of him who hath DiftreG in his 
the Freehold, and of ſome Commoner, and Right. 
not in his own Right; ſo ought the Common i 
prender. Cro. Fac. 436. Stephens and Keble- 
thwayt's Caſe. 216 | 


Forcible Entry. 


Although one may be diſſeiſed of a Rent, or 
Common by Force, which is enquirsble ar 
the Aſſize and puniſhable: if found; yet one 
may not be indicted, or committed for en- 
tring his own Land with Force againſt a 
Commoner, by the Statute of 15 R. 2, for The Owner 
that ought to be «bi ingreſſus non datur per of the Soil 
legem. And one in his own Land may —— of 
enter lawfully, and may detain with Force ng 2 
againſt any who pretends to have Common 


there, he being allowed to be Owner of the 


Soil. Cro. Car. 416. Sydnam and Parris's 
Caſe. | 


In 


234 


ſue is all in 
the Perſonal- 
ty, and the 
Preſcription 


«liter if the 


Aid not to be | 
where the I certain Trees, if the Defendant juſtifies for 


acknowledged, meſne, 


ſhould have Aid. 21 Ed. 3. 41. 
tain Land within the Vill, by Force of: 


be of Common Appurtenant to Land. C. 
Lit. 41. b. © | * 


The Law of Commons. 
In an Action of Treſpaſs for cutting « 


7 fe 3 — = L * of 
S. by of Preſcription, i Iſſue 
be taken, whether he did cut de ſor tort & 
or for the Cauſe aforefaid, the Defer. 
dant thall not have Aid of the Plaintiff, for 
that this Iſſue ow in the — 5 — — 
Preſtription acknowledged ; but i | 

had been taken upon the Right of Zfovers, he 


Common of Effover 


If another demand Common out of ce. 


former Grant of the Ring; the Fee- Pa. 
mer ſhall have Aid of the King, for per 
adventure the King had a Releaſe, or othe 
Diſcharge before the ſecond Grant. 46 Af. 1. 


Feser g. 


Oceupant. 


There may not be an Occupant of a 
thing that lies in Grant, and which — 
paſs without Deed; | becauſe every Occupant 
ought to claim by a que Efate, and ave 
the Life of Cefuy que vie. But Occupancy may 


Poſſeſſion, Seiſin. Vide Tit. Aſize ſupra. 0 
Receiving of my Rent, or Feeding on my $3 
Common gains no Poſſeſſion of my Rent, « Þ 
Common, bur at Election. Hob. p. 322. | 


N 
Sure ba ö 
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A Common divided ſhall be rateable, ſo that 
the Land in which, &. ſhall not be ſurcharg- 
ed. 1 Inf. 66. a « $4 4 

In an Action of Treſpaſs the Defendant 
pleads, he was the Queen's Bailiff of her 
Manor of B. and that at ſuch-a Court 
holdey before one FJ. S. Steward there, it 
was preſented, that the Plaintiff being Te. 
nant of the ſaid Manor had furcharged the 
Common, for which he was amerced to 65. 
84 which was affeered by F. S. and J. MA. 
* — e NI Amercement 
he diſtraĩ C, d prefemtatum fFuit 07 prefents- 
is good, though he does not alledge 3p/o A. tum 2 
that he ſurcharged, being pleaded by the 890d, without 
Bailiff, to whom it Wofficeth to take Cognu- fa, tt e 
ſance of the Preſentment and no more; &- ſurcharged. 
ws refert as to him whether it be true or not. 

Steward is well enough, though not by the aſſeſſed by the 
Suitors, it being. the common Courſe, and the Steward. 
Diſtreſs is incident to it. But per Cur, This 
Diſtreſs by a Bailiff, not having any War- 

rant to do it by Eſtreat or otherwiſe, is A Baili® tar 
not lawful, for he cannot diftrain e Of fue e 
| lein. Cro. El. 748. Rowleſton and Alman's rant to Di- 
13 wh mn Faro oF = 
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Defen e- 


1 
: 
; 
: Ne; 
N 
ä 
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them about their Right of Common, at 


their two Bodies begotten. A. the Husband 
grants the Common to E. The Wiſe dit 
{ans Iſſue. E. is a Bankrupt : This is neithe 
Land, Tenement or Hereditament, whict 


Entry of the 


Coppholder as ger enter upon the Diſſeiſor tor me, this I. 
a Copier try takes away the Diſſeiſin; and if a Co 
holder of a Manor enter as a Commoner, | 
is in Right of the Lord, although it be 90 
by his Command, nor he have any Noticed 

it. Style p. 370, 


is in Right of 
the Land, 


What C Common i is A, le cane 
aul by omi 


The Law of Commons. 


Defence of Suitt. 
Commoners may defend a Suit againk 


their common Charge; for it is in etfe 
but one Defence, and one Defendant ; there. 
fore they cannot be Witneſſes one tor am 
ther. But they ought not to join then 
ſelves by Oath : Nor ought they to meet in 
an Hoſtile manner. Neither muſt they mei 
dle which are no _ intereſted.” Hob. 9, 
Lord Howard's Caſe. | : 


A. * Common for a Cw in Paſtur 
to him and his Wife, and to the Heirs d 


may bs: ſold by the Commiſſioners, Got 
win 13 


By Rolle, If one diſſeiſe me, and a Stun 


Indictm 


I have here added ſome uſeful Choice 
| Sorts and Kinds of Common and 


The Law of Commons. 


ludict ment. 


Vi & armis, That he encloſed a Com- 


Per Cur”, This matter ought not to 


be indicted, but the Party grieved is put to 
his Action on the Caſe, 2 Leon. p. 117. Wil- 
long bbies 8 Caſe. 


Precedents adapted to the particular 


by which an ingenious 


Preſcriptions, 


| Clerk may be able not only better to 
_ underſtand the Treatiſe before go- 


ing, but may be directed to Declare 
and Plead in moſt Aions relating 


tbereumo. 


— 


Treſ. Count pur Cloſe: debruſe depaſt con. 
culc & conſumptꝰ Herbæ. 


Common Bar', Black Acre. 
Novel 22 3 de Paſture 
| n 


— 


Bar al Novel Aſſignment. Quoad partem 


T-quod-fragionem claul, p & cov | 
.cule & canſumpre . Herbe in 
| Y ure de nov! 


ed duahus ſelionjbus 
gignae ſitperiiig. fert fit For tun 
pꝛed centum E vigintt ovibug idem Ki 
kus dieit qdꝰ pe Nobes actionem ſuan 
8. inde verlus eum Habere non di 
et quia dicit q pꝛed due felionss Pa 
ſture cum pertiy ſunt E pzedico tempo! i 
quo, &c. fuer“ jacen' in quodam com 
muni campo vocar Bromfeild cum per 
tin in B. pd* qui quid campus voc 
Bromfield quibuflibet duo d annis inſimui 
toncurrentibus cum bladis ſeminar; 
conſuevit & quolibet tertio Anno pa 
eoſdem duos Annos infimul concurra 
pꝛox ſequeid jacet friſcus & ad Marre 
tam. Et idem Ritus ulteriug dicit 0; 
ipſemet eſt c pꝛed tempoze quo, 8c. fre 
din antea fuit ſeiũtus de tribus virg! 55 
tis terre pꝛati & Paſture cum pert it 


B. pꝛed' in dominice ſuo ut de feodo er 
demque Ritus & omnes illi quozum ſii 
tu 


The Law of Commons. 
tum idem Ritus modd habet Epzed tem⸗ 
poze quo, &c. habuit in Tenementis pt 


nemozta hominum non exiſtit 
runt c habere conſueverunt pꝛo le fir- 
mariis & tenentibus ſuis eazundem te⸗ 
ementor' cum perti® communiam 
ſure in p2edic” duabus ſelionibus Pa- 
re cum pert de novo afſigy-cum 
ertifd in quibus, 8c. pꝛo centum & 
Digintt ovibus ſuis (videlt) p20 qua⸗ 
ibet virgata terre p2edic” trium virgae 
erte p28 40 Ovibus ſuper Tenementa 
nedicta tum pertid ledam E cubam̃ 
node & fozma ſequerd (videft) qnoliber 
mn Medictozum duozum annozum in- 
mul concurre 
gedit tampi vocar Bromfield , tum 
navis ſeminarentur tunt poſt blada in 
idem terris arabilibus ejuſdem campi 
reid meſſa unir & alpoztat fozent & 
am terre arabites ile cum averiis 


Err 


> 


eaſt ene dada earundem terra⸗ 
m arabmam eodem anno depaſt' fu- 
Went Anplice thould de over-caren quu 
Erre arabiles ejufdem campi cum bla- 
is ſeminarentur E quolibet anno quan⸗ 
diem campus vocat Bromfield jatet 
Furus & ad Warectam tunc' omni tem⸗ 
We anni tangud ad p2ed virgae terre 
Wm perrid pertinem, Et idem Rieus 
Nrierius ditit qd pred campus vocar 
oneid, pzedicto tempege quo, &c. ja⸗ 
Wit frifcug et ad Wareaam per qd' 
irn Kitug de Tenementts pdictrs tum 


* 


8 


cum pertim a tempoze tujus contrarij 
habue- 


quando terre arabiles 


Trilibus Anghce Rocher Beafts, and Horle 


239 


...... The Law of Commons. 
pertiũ in kozma pzedicta ſeiſitug ex: 
iſtens pꝛediao tempoze quo, &c. poſuit 
p2edictasg centum E vigint oves ipſiug 
Kitt que tunc fuer oves ipfius Kici 
p;0p2' & ſuper p2ev tres virgar terre 
cum pertim levan' in p2edict' 2 ſelioneg 
Paſture de novo Align cum pertim in 
quibus, &c. ad herbam in iildem tunc 
creſcew at herbam pꝛedid' in pzedit 
duabus ſelionibus Paſture de novo al: 
fign) creſceid p2edico tempoze quo, &. 
cum averiis ſuis pꝛedia' depaſt fuit 
conculcavit c conſumpſt utendo con- 
munia ſua p2es pzout bt bene licuit 
Que quidem Poſitio ovium ſuarum pz: 
dictarum in pꝛedic duas ſeliones tert 
de novo aſſigy) c depaſt* conculcatio | 
cenſumptio herbe p2edice in iiſdem tun 
p2edict' 120 Ovibus ex cauſa p2edii 
ſunt eadem fractio pꝛedid', &c. at depaſ 
conculcatio & conlumpe herbe pzedia 
in eiſdem duabus ſelionibus Paſture d 
novo aſſigid cum ovibus fuis p2edic 
unde pꝛedict' Johes ſuperius ſe mod 
queritur Et hoc paratus eſt verificar 
unde pet' ſudie | actio, &c. x 


| pzes Joheg quoad p2edic” plat 
tum p2ediax Riki quoad fraction 
clauſt p2tdict ac depaſt' conculcatin 
E conſumpe herbe p2edice cum 1206 
vibus ſuis in pꝛedia duabus ſelioniby 
Paſture ſuperius de novo aſſig' in bar 
nove aſſign) p2cdice ſuperiug placits 
dicit qv ipſe per aliqua in codem * 

A | 
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* The Lau ot Commons 
p ar ab adione ſua pꝛediua de 
Haug itla in tiisdem duabus ſeli- 
onibus Paſture cum pertim fac” habenti 
Hop non deber-quia dicit qu pzedic” 

us die ck anno lup2adicis in narra- 
tione p2edicta luperius ſpecificat Di & 
armis de injurta ſua pꝛopzia herbam 
ipſſus Johis in p2edict' duabus ſelioni- 
bus Paſture cx pertifd de novo aſſigid 
treſteſd cum averis p2edictts depaſtug 
fait conculcavit & conſumpſit p2out idem 
dhes ſuperius verſus eum inde queri- 
tür abſque hoc quod p2edin' Ritus ck 
omnes illi quozum ſtatum idem Kitug 
habet & pꝛediao 


- 


13 * | 
3 : 


tribus virgat terre pꝛati & Paſture 
cum perti) a tempoze cujus contrarit 
memozia hominum non exiſtit habue- 
runt E abere-conſueverunt pꝛo ſe firs 
mariis c tenentibus luis eozundem te⸗ 
nementozum cum pertinentiis commu⸗ 
niam Paſture in pꝛedicis duabus ſeli⸗ 


onibus Paſture cum pertin de novo 


alligm in quibus, &c. pꝛo 120 Ovibug 
(v.) p26 qualibet virgar terre eozundem 
trium virgat terre cum pertim p20 qua- 
d?agint Dvibus ſuper tenementa pꝛed 
tum pertim̃ levaid c cubam modo & 
fozma ſequem videlicer pzo qualibet 
virgata terre, &c. Et ſic verbatim pꝛo⸗ 
ut in placito ufque ad verba (cum per- . 
tin' pertinen') modo c fozma p pꝛe⸗ 


diaug Ritus ſuperius allegavit Et hoc, 


paratus eſt verificare unde ex quo pꝛeũ 
Reus - Tranſgreſſiod) p2edicam quoad 
77 R kracttonem 


. tempoꝛe Tranſgreſſi- Traverſe le 
onis pzedia' face habutt in p2eDict? Preſcription. 


he ad 
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N . Law of Cans; 
fractionem Clauſ dd depaſtur an, 
tatinem & tonſumptionem herbe 
dine tum aberits pzedictis in p2edi ns 
dungs fejionibus Paſture de novo als 


1 wing tog idem 25 
Pe amna gaccaione Tra 
gceſſionss ug ſive adjudicari, &c. 

D. 


T e n digi ay uſe 

ard mg E omnes illi quezum ſtatum, &c. 

Preſcription ( fie ver hat naut in placito uſque ad 

& Iſſue ſurceo. cum pertiũ pertineid) mado & fozma 
 ptout idem Kifus ſuperius allegapit. 
Et de hoc pan ſe ſuper patriam. &t 
Nen Aaßes ter Iden, & . 


A Cuftam of a Manor for Copyholders 
to have Common. 


1 hall add one Precedent, to ſhewy how a 
Capybalder muſt 2 1 to Common, 
no $0 , It | 


Tretpaks, plead e en läden 


E. dic Willieſmus dicit qu pzed 
Be { Jovannc tet lg he 
— & pecta terre vocat che Orchard by 
vg ag p2edieo ſextodecimo die 
anno — ſup2adian” ſuperi 


as 
ot verſus eundem Willie? 

et quia die gd diu ante ane predic 
tempus quo, &c. quidam F gen 


* 
” X 


The Law of Commons. 
fuit dominug p20 tempoze & poſfeſſionar 
de Manerto de E. cum pertim in comitak 
8 (unde unum Meſſuagium E ler- 
deeim an' terr' cum pertiſd in E. pzed 

funt E p2edico tempoze quo, &c. net non 
a tempoze cujus contrarit memozia ho- 
minum non exiſtit fuerunt parcek c Te- 
nementa Cuſtumaria ejuſdem manerii 
dimiſſ. E dimimbit per coptam Kotulo⸗ 
rum Eur manerit pꝛedia per Bod ma- 
nerit pzedia” ꝓ rempoze eriftew vel per 
Senefchallum ſuum Cuf manerti p2e- 
dit entcunque perſone ilk cape? volenti 
in feodo fimplict ad terminum vie vel 
annozum ad voluntatem domint ſe⸗ 
tundum conſuetudinem manerit pzedi> 
Et idem Willielmus ulterius dicit qu 
infra manerium pedig habetur & a 
tempoze cujus contrarii memozia homt- 
num non exiſtit habebatur talis conſue⸗ 
tudo ufftae gd omnes ET ſingult tenen⸗ 
tes cuſtumarit pzedicozum MWeſſuagit 
E 16 Acrarum terre cum pertim (ut fir- 
marti eozmndem Tenementozum eum 
5 uſt fuer & a toto tempoꝛe ſupꝛa⸗ 
dico conſueverunt habere commumam 
Paſture in quadam pecia Paſture vocae 
the Weſtend Common in E. pz2edic” conti- 
neid 16 Atras quolibet Anno omni tem- 
poze Anni p20 omnibug averiis ſuis 
Communicalibug ſuper Tenementa Cu- 
ffuntar* p2edicn* cum perti) Tevam & 
tubamd tanguam ad Tenementa Cuſtu- 
maria pzeif cum pertinentiis pertinem 
pdinoque F. de manerio pzedico,cum 
pertifd unde, &c. in fozma predic” poſſe 
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The Law of Commons. 
fionat exiſtem idem F. poſtea E ante pꝛe⸗ 
wo tempus quo, 8c. ſcilicet ad Cur” ip⸗ 
us F, manertii (ſui pzedicd' tent apud 
manerid pzedictum (tali die & anno) 
per quendam A. B. tunc Seneſchallum 
ſuum Cur” manertti pꝛedic' conceilit cui⸗ 


dam J. R. viz p2zedia” Mel. & 16 Acras 


terre tum pertim (inter alia) habend 
K tenend ſibi & adſigd ſuis pꝛo ter mino 
vite ſue ad voluntatem domini ſecundum 
conſuetud manerii p2ed virtute cujus 
conceſſionis cadem J. R. poſtea & ante 
P2edic' tempus quo, &c. in pꝛediais Te- 
nementis Cuſtumarits cum pertim in- 
travit Et fuit inde ſciſita in dominico 
ſuo ut de libero Cenemento pʒo Termino 
bite ſue ad voluntatem Dom ſecundum 
tonſuetud manerij predict Et ſic inde 
Tſeifie exiſte eadem J. poſtea ck ante 
ꝓꝛediaum tempus quo, &c. ſcilicet pzt- 
mo die, &c. anne undecimo ſupzadia 
apud E. pzed dimiſit eidem Millielmo 
pzedidg' Tenementa Cuſtumaria cum 
pertim Dabends & occupandum eidem 
Willielmo & allignat ſuis pzo Ter- 
mino unius Anni extunc pꝛox ſequem̃ & 
plenar complend ck finiendum Dirtute 
cujus dimimonis idem Willielad poſtea 
E ante pꝛedignum tempus quo, &c. in 
Tenementa Cuſtumaria . pzedicta cum 
pertim intravit ct kuit ck adhuc eſt inde 
poſſeſionak, Et idem Willielmus ul⸗ 
terius dicit q5 pꝛedia'“ Johannes eſt 
&. pꝛedid' tempoze quo, &c. kuit poſſeſ- 
Lanae de uno Mel. & 9 Acris terre cum 
pertiſd in E. pꝛedig' (unde pꝛedia pi 
ary _ , 2-20 tek, 


3 


p 2 : 


| The Law ok Commons. 
tek, c pecia Paſture voege the Orchard 
tum Meſſuag' deſuper edifftat cum per⸗ 
tim ſuperius de novo aſſign) ſunt & pꝛe⸗ 
dia' tempoze quo, &c. nernon a tem⸗ 
po2e cujus tontrarii memoꝛia hominum Et que Pl eft 
non cxiſtit fuerunt parcelli) Qnodque — 2 
p2edict' Meſſuagium c novem Acre parcel de pre- 
terr' unde, Kc. contigne adjacebant miſſes novel- 
pꝛedic' pecie Paſture vocar Weſtend ment afſign' 
Common Idemque Johannes & omneg contigue. — 
Ai occuparozes ejuſdem Meſſuag' E 9 Poe 
Acrarum terre cum pertim unde, &c. uſt per que il doit 
kuerunt & a tempoze cujus contrarit repaicer les 
memozia hominum non exiſtit conſueve⸗ fences peren- 
runt facere reparare c emendare ſepeg der ©*- 
E fenſuras inter eadem Meſſuag & 9 
Acras terre unde, &c. & pꝛedia' peciam 
Paſture vocat Weſtend Common in E. p2e- D 
dic toties quoties neceſſe fo2et 1plog; 
Willielmo de Tenementis Cuſtuma⸗ 
riig pꝛedic' cum pertiſd in kozma 
p2edice” poſſeſſionae exiſte ac pꝛedia 
Johan de pꝛedic' Meſſuag' & 9 A⸗ 
cris terre cum pertiſd unde, &c. ſicut 
pꝛefertur poſſeſſionar eriſtel) idem Mil⸗ 
lielmus ant pzediad' temp? quo, &c. po⸗ 
ſuit averia fua p2edic' exiſtemd averia 
ſna p2op2ia ſuper Tenementa Cuſtu⸗ 
maria pꝛedia' cum pertifd levaid & cu- 
baid in pzedic” periam Paſture vocat rhe Et que Def. 
weſtend Common ad herbam ibidem tunt {ure 
creſcetd depaſceny utendo communta fua @a Common 
p2edia' pꝛout ei bene licuit. Et quia ſe⸗ queur pro ir- 
pes E kenſure pdic' Meſſuagit & 9 A reparation 
crarum terre unde, &c. inter pꝛediccam — 2 
pectam Paſture vocar Weſtend Common je Treſpas. 
T pꝛedick' * E 9 Atras — 

3 unde, 
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. averia ipſtus 
nis ſepium 


übidem tunc creſcei) depa 


unde, Sc. pzedia” tempoze qua. &c. fue- 
runt frac” ginime repgrat pꝛedia 
illielmi eoͤdem tempoze 
quo, &c. pa defea' ſuficteiy reparatio⸗ 
kenlurarum eozundem 
Adeſſuag' E 9Acrar' terre unde, &c. ver⸗ 
ſus Þb pecid terre voc Weſtend Common 
in pic pitelt ck pectam {Paſture voc 
the Orchard ſuperius de novo alligy” in- 
traverunt at bladam ac herbam Pdict? 
fuer E con- 
tulcaverunt F conſumpſerunt. Et idem 
Millielmus eodem tempoze quo, 8c. 
in pitelk & peciam Paſture pdid' lu⸗ 
perius de novo aſlignat intravit & a⸗ 
veria ſua Pdia' extra pitelk & peciam 
Paſture ilk fugavit ne eadem averia 
ulterius damnum p2efato Johanni ibi- 
dem faterent. Et ide Willielmus ul- 
terius dicit qu ipſe intrando in pdia 
pitelf E pectam Paſture vocat the Or- 
chard ſuperius de novo aſſign ad averia 
ſua pdia extra easdem p cauſa Pdia! 
kugand herbam pdia' ibidem tunc creſ- 
ce pedibns ambulando cancule & con- 
ſumpſit que eff eadem Tranlg? p ipſum 
Willielid in pdic' pitelk & peciam Pa- 
ſturr ſuperius de novo afſigid pdict? 16 
die Septem̃ Anno 12 ſupꝛad ut ſuperius 
fiert ſuppo. Et hoc paratus eſt veri⸗ 
ficare, &c. 7 , | 
Rep“ Per pteſtar quod non habet 


tommuniam p placito-de ſon tozt de- 


meſne abſque hoc qv ſepes c fenſure 


fuer dirupe in dekenum que. Et Jſſue 


ſur le dirupfe, - 
6.25 ; 3 6-8 Bu' 
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Bar to Treſpaſs for Taking and Impound- 
ing a Cow; that the Defendants were 
choſen at the Leet Superviſors of the Com- 

bs Thoid E Johannes Kizus & 


mon. 
E us p G. X. Attozid ſuum, &c. 
Et quoad reid Tranſgr Pdic' ſuperius 
fer ſuppoſtt idem Chom̃, &c. ditunt qo 
Pdictus Antoni? actionem ſuam $5 ver- 
gs eos habere non debet quia die qu 
did locus in quo ſuponit Tranſgrefto- 
nem Pdic' fieri eſt & Pdic' tempoze quo 
ſapponitur Tranlgr illam fert fuic 
" Uuingent Acre Paſture vocat Holm Junes 
tum pertim in P. in S. pdig' Quod- 
que diu ante Pdict' tempus quo, &c. qui⸗ 
dam M. C. Barom kuit ſeiütus de ma⸗ 
neris de Y. in S. adi cum pertim un- 
de din gningene Nere Paſture cum 
pertim̃ in quibus, &c. ſunt & Pdicto tem⸗ 
Poze quo, &c. necnon a tempoze cujus 
tontrarii memozia hominum non exiſtit 
fuerunt parcel? in dominico fuo ut de 
feodo Quodque idem Willielmus E 
omnes illi quozum ſtatum idem Milli⸗ 
elmus modo habet E pdid tempoze quo, 
&c. habuic in Pdicto manerio cum ptin' 
a toto tempoꝛe ſup2adics habuerunt x 
habere conſueverunt quandam curiam 
viſus frank pleg de omnibus Inha⸗ 
bit' Ereſidew infra manerium pd coꝛam 
ſeneſchallo ſuo Ct viſus frank ple 2d 


Þ tempo2e exiſted bis per annum vide⸗ 
R 4 licet 
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The Lan ot Commons 
licet ſemel infra menſem Paſche & ite- 
rum infra menſem poſt feſtum Sed Wi⸗ 
| chaelis Archangeliimnfra manerium p7e- 
WE - dic” tenend ac etiam quandam Curiam 

1 barom de omnibus tenen ejuldem ma⸗ 
1 nerii ſingu? annis de tribus ſeptiman 
1% in tres ſeptimanas infra manerittm 
p2edicn” tenend Et iidem Thom, &c 
ulterius die qd infra manertum Pdic? 
talis'Hetur & a tempoze cujus contrarii 
memozia hominum non exiſtit habeba⸗ 
tur conſuerudo qd homag ejuſdeni Cur 
viſ. krank ple ad Cur viſus frank ples 
infra mantrium illud tent onerati @ 
jurati a tempoze tujus tontrarii me- 
mozia hominum non exiſtit uſt fuer & 
tonſueverunt ad viſum frank ple ilk 
eligere c appunctuare quatuo? ſuffictei) 
perſom de teneid ejuſdem manerit fo2e 
Superviſozes Anglice By-Law men Com- 
munie Paſture tener) manerii Pdict pꝛo 
uno anno integr tune pꝛox ſequerd Qui 
quidem Superviſozes Anglice By-Law men 
fic electi & appunctuae a toto tempoze 
ſupꝛadic' quolibet anno uſt fuerunt ad 
cozum libit & beneplacit Supervidere 
Anglice view pdidt' 0 Acras 


— bn tl. 5 Fl 
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Queuxent uſe alias *commn') renew) manerii Pdic” 


EF”  avers de tiels Aliquat perſonarum communiam Paz 
perſons naiant ſture in pdid' 5c Acris Paſture non 
Common, Sc. habentium herbam in iildem tunt cre- 
quæ invenerint 

1:2 +. inpem kozet tunc idem Superviſozes 
a toto tempoze tupzadicc' un fuerunt 


2 


w þ Paſture 
cum pertiſd in quibus, &c. & omnes 


=parcare Infra manerium ilk Et ũ aliqua averia- 


damn facientes. cem depaſteſd & damndd ibidem kaciem 
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The Lam ot Commons. 
#conſueverunt eadem averia ibidem fie 
invent capere & 1mparcare' & in parco 
detinere quouſqz pꝛekar Superviſozes 
per pꝛopzietat averiozum it pro dam⸗ 
nis in iildem kad ſatisfacefozent vekea⸗ 
dem averta per debitum Legis curſum 
repleg tozent Et idem Thom, &c. ul- 
terius die qd Pdict. W. C. de manerio 
dino cum pertiiy unde, &c. in fozma 
dier feiſte exiſteid ad Cur vil. frank 
pleg ipüus W. C. manerit ſui pdice 
tent apud manerium pdicer 10 die, &c. 
tozam J. C. tunc Seneſch Cur vil. 
frank pleg manerii ſut Pdice iidem 
Tho, &c. per homag Cur vil. frank? 
ples manern ilk adtunc T ibidem o⸗ 
nerati c jur ati iisdem Thoud, &c. tune 
teneid manerii Pdicr exiſtem electi & 
appunct fuerunt foze Super viſozes tam 
py 5oo Acrarum Paſture cum pertim 
quam aliarum terrarum K Þaſfure in⸗ 
fra manerium Þdic* in quibus tenen 
manerti ejusdem communtam Paſture 
po averiis ſuis habere conſueverunt 
t debuerunt per quod iidem Thom , 
Kc. ante P2edict tempus quo, &. 
ſcilicet) pdict 30 die Octob Anno, 
Kc. tune Superviſo2es Pdicti ut pꝛeker⸗ 
exiſtem vem ad pdier co Acras Pa- 
ure in quibus comper, &c. ad eaſdem : 
00 Acras Paſture in kozma Pdicta ſu- Ef aut acer 
pervidens Et quia varta pdier Anto- in Loco in quo 
it Pdice tempoze quo, &c. eodem An- Damage-Fea- 
onto nullam communiam in iisdem 5 oo fant illo non 
Aeris Paſture cum pertim habenefuit in babent” sam. 
dictis 500 Acris Paſture cum pertiid gigrinrerunt 


& imparcave- 
runt, &c. 


The Law of Commons. 
in — . herbam in eis dem tum 

treſtem̃ de paſten & damnum ibidem fa- 
tiem idem Thoid, &c. Superviſozeg 
tommunie poi ut dfertnr exiſtem var, 
cant ilk noie diſtrictionis pꝛo damnis i: 
bid fad ceperunt & in parco aperto im 
parcaverunt pꝛout eis bene licuit que 
quis captie t imparcatio vacte Þb er 
cauſa pd eſt eadem capto & imparcatio 
vatte illi unde pd Antonius ſuperius 
ſe modo quer itur Et hoc parat ſunt ve- 
rificare unde pet jud, &c. Pꝛecludi non 
debet quia dicit qd diu ante tempus cap- 
conis averior pdicr face quidam W. 
Arm kuit fſeifitus de uno Meſuag & Cur: 
telagio Anglice a Garth eidem Meſuag ad 
Jace cum pertiiy in H. in Cor Pdict 
in dominico ſus ut de feodo idemque 
M. A. c omnes illi quoꝛum ſtatum idem 
W. modo habet ck pÞd tempoze Tranſge 
ÞÞ face habuit in Tenementis pd cum 
pertin & a tempoze cujus contrarii 
memozta hominum nonexiſtit habuerunt 
E habere tonſue verunt pꝛo ſe ſirmariis #4 
tenentibus (11s eozundem tenemento- 
rum cum pertin communiam Paſture in 
Pdicto loco vocat Holme Junes in quo, &e. 
v omnibus averiis ſuis communicalid 
ſuper tenementum pdict cum pertin le: 
van K cuban' quolibet anno a meridi 
feſtt Sed Michaelis Anglice Michaelmas 
day, uſque ad feſtum Annnunciatonis be 
ate Marie virginis tum p2or' ſequen 
tanquam ad tenementa pdicta cum per: 
tin' ſpect & ptin' Þ5 M. L. de tenemen 
tis Pdice cum pertin' in fozma was 

˖ 


The Laid of twins. 
ftus exiſten idem W. poſtea & ante pi 
tempus Tranſgr Pdict fact ſerlicet tali 
die & anno apud Þ. Ppdice dimiſit eidem 
Antonio eadem tenementa cum pertin' 
habend E occupany eidem Antonio & 
Agign* ſuis ab (eodem die) uſque fitiem 

termin* unius annt integri tunc pꝛox 

quen virtute cujus dimiſſionis idem 
Antonius in craſtino ejuſdem diet in 
tenement pü cum pertin' intravit & fuit 
inde poſſeſſiottar ante p2ediee tempus 
Tranſgrefſionis Idicte face, &c. ſeilicet 
poſt pdiet meridiem $dice feſti Saneti 
Michaelis Arch anno decimo oct avs ſu⸗ 
pꝛadicto poſuit vartam ſuam dice que 
kuit vacca ipũus Antonti pꝛopzia ſuper 
tenementa Pdice cum pertin in H. Pdict 
levan' & cuban in Pdicr 500 Acris Pa⸗ 
ſture cum pertin” in quibus, &c. ad her- 
bam in iis dem tunt crefcen' depaſeend ac 
dacca illa pᷣdict tempoze Tranſge Pdicr 
face fuit in pdier 500 Acris Paſture 
um pertin' in quibus, &c. & herbam 
n itigdem tum creſcen' depaſcen' uten- 
bo communia ſua Pdicta quouſque Pdice 


mo octavo ſupꝛadicto Vi E atmis pd, 
c Pd vaccam ipſtus Antonii abſq; cau- 
a rafonabili ceperuntE imparcaverunt 
out idem Antonius verſus eos que- 
tur Et hoc paratus eſt verificare, &c. 
Rejoinder, By maintenance of the Bar“, 
nd Traverſe the Preſcription in V. L. for 
o have Common in the place in queſtion. 
Surrejoinder, and Iſſue upon the Traverſe. 


| The 


Thon, &c. Þdice 30 die Octob anno de⸗ 
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The next Precedent is of Liberty of Foldag 


or Sheep · walk, which is in many Count, 
[4 ary 8. 0 
Treſp. per J. B. verſus T. B. and S. B. & 
Clauſo tract? & Blada & Herbam 6 
paſt”. ; | 


TT uoad frac” cti Þdict' & depaſt' ton⸗ 
tulè & conſumpt Herbe pd cum bi 


dentibus Þb iidem T. E S. die qd ach 


non, &c. quia die ꝙ d tlum Pdict' necno 


loci in quibus ſupponitur Tranſgreſſio) 
Pdict fiert ſunt E pdicto tempoze quo ſup; 


ponitur Trauſgreſſiowillam fiert fuerunt 
6 Acr Paſture jacei) jure regiam vian 


ex parte Auſtrali in S. pd quodque du 
ante tempus pd quo, &c. necnon eoden 


tempoze quo, & e. quidam T. G. gend d 
B.fuer ſeiſt de quinguagint ck un) Acris 
terre cum pertiid in ©. Pdic' unde um 
Acra terre & dimiy vocat Sheep-houſin 


dominico ſuo ut de feodo iidemq T. D 


E J. B. K omnes illi quot ſtatum in 
T. D. & J. B. modo habent & pd ten 
poze quo, &c. habuerunt in ÞÞ 51 At 
terre cum ptiid habuerunt ck a tempo 
cujus contrarii memozia hominum un 
exiſtit habuerunt c Here conſueverunt 
fe & firmarits ſuis earund quinquagii! 
4 unius Act terre cum pertifd liberts 
tem faldagii Anglice a Sheep-walk an 
Sheep-houſe at drpaſt' ovium p ſeragil 
ovibus eum c depaſcei) in pzedic” [ 
Acris Paſture in quibus modo : form 

| | | Le quem 
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ſequenti (videlicet) quolibet anno quan⸗ 
do idem clauſum Paſture jaceret friſe & 
non ſeminar a Feſto Scd Michaelis 
Archi ulque keſtum Annunciationis be- 
ate Marie virginis tunc pꝛox' ſequem̃ E 
guando aliqua pars clauſt ſeminari con- 
tigerct tunc in reſis Pdicti claufi jatem̃ 
friſe c non ſeminar a feſto Sc? Mich Arch 
uſq feſt) Annunciationis, &c. tunc ꝓꝛox 
ſequem̃ tanq® ad pd guinquagine & und 
Atras terre cum ptim̃ peda & ptineid 
ipaq T. D. E J. B. de pdig' 51 Acris 
terre ad quas, &c. in fozma Pbicta ſet⸗ 
lit exiſten iidem T. & S. ut ſerview 
ipſor T. D. & J. B. & per eozum pze- 
teptum poſtea & ante Pdictum tempus 
quo, &c. ſcił Pdic? 20die Marii anno ſex⸗ 
to decimo ſupꝛadid' apud S. pdig' po⸗ 
ſuerunt 20 Oves ipſoꝛum T. B. & S. in 


pdic” clauſum kriſe minime ſeminat ex⸗ 


iſtem ad herbam in iis dem ſex Aeris Pa⸗ 
ſture creſcen) depaſcenti pꝛout eis bene 
licuit Et hoc parati ſunt verificare, 


unde, &c. N 
Rep!* Pꝛoteſtando q'd pdiu T. D. & J. 


B. non fue? ſeiſic pꝛout, &c. de injuria 


ſua. pꝛopzia. Et traverſe le Cuſtond, 


Rejoind* Pet Maintenance del Cuſtom̃ 
E Iſſue. 
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The next Precedent (hall be of Common 
P Cauſe de Vieinage, per A I!. 


Effer ſſ. A. C h. S. ſumonir fue} 
| H. ad Send A. WW. de pla, 
eito quare ceperunt averia ipſtus Kit 
ea injuſte detinuet contre vad & pled, 
Et unde idem Ritus per T. B. gr 
tozid ſuum queritux qd pdig” Þ. A. | 
S. 11 die Junii Anno Regnt Don 
egis quarts H. in quodom Locq 
vocae le 1 reper a videlicet ; 
Eguas ; Juveneosg ipaus Ritt Et eq 
uſe detinuek contra vat} & pleg quo⸗ 
ulqye, Ke. unde die qd deftorae eſt | 
daind Het, &c. Et unde, &c. 


T dit B. K. XY. S. p C. J. A 
A tozi ſuum vew X def, &c. Et Pdic 
„. bene advorar Ex Þdin” Þ. AK. ut 
Ballivus ipaus Þ. S. bene cogid captio 
nem averiozum Py in dd Loco in quo, & 

Et jufke, &c. qua die qd it} Locus in quo 
kupponitur capfonem averiozum pd # 

Aroury per ert tontinebat in ſe milk acras terre vs 
Preſcripe? per kar te Fozeſt cum pertim in V. Pdic 
Common de unde Henricug dominus M. eſt & pdic 
ure 3 r _ &c. fuit —_ 15 ves 
vo per ſuo ut de feodo quodque Pdict? Y. S. diu 
DamageF<3- ante Pdic tempus quo, 8c. necnon eod 
tempo2e quo, &c. ſciſitus fuit & adhuc ex- 


cum pertim in Y. pdic” in dominico ſus 
ut de fcod Jdemq O. S. & omnes ill 
"IM | quozum 

3 | 


iſtit de uno Meſſuag & 40 Acris tert: ſpl, 
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quazum ſtatum idem S. modo Het ct pn 
1277 ir 9 12 „&c. ue in du Melluagio 
terre cum ptiñ a tempoze cus. 2 
5 5 contrarti memorta hominum non ex⸗ 4 
abuerunt d habere conſueverunt 
et anno onmnt tempoze annt com⸗ 
9 FEE in pd mille Acris terre 
tum ptiiy pꝛo omnimodis averiis ſurs 
ſuper eisdem Meſſuagio E 40 terre 
tum pertin? ag t cubaid tanquam ad 
eadem We E 40 — a+ terre 15 

pertiſ E ptinen'. At (WA Ks 
veria dla IDdico = &c. fuer in 


pdico Loca ! quo, &c. Perbam ibid 
tune ereſten pad en' E damnum bi 
facien' idem Þ. S. in jure fuo p Mapei 
hene advocat & dene D. K. ut balkibug 
e Vf S. bene cogn' captionem gn. 
dic” 


riozum in pdicto Loco in quo, &c 
Et juſte, &c. damnum ibidem katien'. 

b tione pdic' allegar een ave⸗ ry le Plaintiſf 
riazum pdig' in pdig' Toco in quo, &c. preſcribes 


T du Kich die q'd nec du P. H. ra- bar al A. 
juſtam advocare nec pdig P. A. ut bal, Pur inter- 


livus Pdici Þ. &. eadem ratione ca faptio- cat Vier 
m averiozum illozum in pꝛediao . gil. 


in quo, &c. juſtam cognoſcere debent Aud 
P zarefando q'd pdia' Henricus dominug 
. pzedico tempoze quo, &c. non kuit 
| eilitus de p2edic' mille Aeris terre vo⸗ 
Fat le Fozelt cum pertin' in quibus, &c. 
Wn dominico ſuo ut de feodo pꝛout p2eti 
D. f. F D. S. ſuperius allegaveruut p 
placito idem Vitus die g'd din ante pd 
empus captionis averiozum ne" 
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dice fate quedam J. C. vidua ſeiff 
fuit de uno, Meſſuagio ve Tenementg 
vocat᷑ Cobbs E de 30 Acris terre pꝛati F 
paſture cidem Yeſſuagio ſpent” ſive per: 
tinen' in H. magna in Toit) pꝛedic in 
dominico. ſuo ut de kfeodo Eademque 
aua E omnes illi quozum ſtatum cat 
na adtunc habuit in Tenementig 
ick cum pertin a tempoze cujus con⸗ 
trat memozia hominum nonexiſtit habu⸗ 
erunt & Here tonſueverunt ꝓ ſe firmariig 
E tenentibus ſuis eozundem tenemen⸗ 
tozum cum pertin' communiam paſture 
in num ace palluee vocat W. in h. 
magna Pdic” p20omnibus & omnimodis 
averiis luis ſuper Tenementa ſua pdin 
cum pertin levan c cuban! quolibet anno 
omni tempoze annt tanquam ad Tene: 
menta Þdie” cum pertin ſpecan'” x per. 
tin' quodque pzedic” mille Acre terre 
eum pertim in quibus, &c. contigue ad. 
Iatent p2edict” centum Acris Paſture vo, 
tat W. abſque ulla ſcparattone ſive di 
viſfione ſepium vel kenlurarum quodque 
pPzedicta Jana ck omnes illi quozum ſta⸗ 
ttatüm eadem Jana her cc pzedicto tempo!e 
taptionis habuit in Teuementis pi 
cum pextin' a tempoze cujus contra 

rii memozia hominum non exiſtit uf 
fuerunt T conſueverunt pro ſe firma- 
riis ck Tenentibus ſuis Tenementor 
pꝛedidozum cum perk] - Intcommunt 
care cauſa Vicinagit in Pdict' mille 
acris terre cum pertin' in quibus, & 

v omnibus F omnimodis avertis (is 
ſuper Tenement Pdic” cum pertin' * 


SS SSS resse nee 


The Law of Commons. 


E cuban? ipſaque J. de Tenementis p2e- 
dic cum pertin' in fozma p2ed leiſit 
exiſten eadem J. poſtea & ante pd tem- 
pus captionis, &c. ſcilicet 15 die Junit 
Anno fieg Dow Keg nunc 14 apud 
B. Þs dimiſit eidem Niko Tenementa 


Pdicta cum pertin habend c occupand 


eidem Nik X aſlignatis ſuis ꝓ termino 
duodecim annozd tunt p2or* ſequend pke- 
narie complend ck finiend Dirtute cujus 
dimiſſionis idem Hicus ante pdic' tem- 
pus captionis, &c. in Tenementa Pdicta 
cum pertin' intravit ck fuit inde poſſeſſi- 
onar Et ſic inde poſſeſſionat᷑ exiſtens ante 
Pdia' tempus taptionis, &c. poſuit ave- 
ria ſua Pdica que tunc fuerunt averia 
ipſfus Kit p20p21a ſuper Tenementa p2c- 
dita cum pertin' levan* c cuban in 
Pdict' centum Acris Paſture vocar W. 
ad Yerbam in iiſdem ibin tunc creſcen' 
depaſcen' ac averia illa eodem tempoze 
taptionis, &c. de c extra easdem centum 
acrag palture vocat W. in pdic' mille 
acrag terre cum pertin' in quibus, &c. 
Pd tempoze caption',8:c. (ponte ſua ꝓpꝛia 
evaſerunt c iverunt & herbam 1bid cauſa 
Dicinagii pu depaſk' fuere quouſque pd 


H. & H. pd 11 die Junii anno quarto ſu⸗ 
pꝛadid' apud H. pd Loco vocat᷑ le Fozeſt 
cepit eadem averia ipſius Riki W. c ea 
injuſte detinuer contra vad & pleg quo⸗ 
ulque, &c. Et hoc paratus ell verificare 
unde, & 
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The Law of Commons. 


Treſpaſs. 


Bai by a Parſon, that the Locus in quo is Com - 
mon belonging to his Parſonage and Glebe- 

Land, in jure Ecclefiz, &c. e 

Repl' per new Aſſignment. Bar* to the new 

Aſſignment. 


A Ctio non quia dicit q'd ipſe eſt c p2e- 
dicto tempozequo fuppon* Tranſgr 

Pdiq' fieri ac antea fuit Parſona Eccleſie 
de C. imparſonat in eadem & dic gd 
ipſe & omnes Þ2edeceſſozes (ui Parſone 
Eccleſte il fone unius Meſſuagii vocar 
the Parſdnage ibidem & Glebe ſue per⸗ 
tin Reto Ecclefte pdid' habend a tem» 
poze quo non extat memozia habuer e 
Here conſueverunt communiam paſture 
in Py 100 Aeris terre cum pertin' cum 
omnibus e omnimodtis averiis ſuis 
infra ſcitum Kiecor pu Levan & cuban 
(viz) quibuſtibet duobus annis infſmul 
concurrent quando terra illa ſeminar 
poſt blada in tis dem 100 Atris terre cre- | 
ſcen' meſſa unita F aſpoztat quouſque | 
terra illa reſemmaret in eadem F quo- | 
libet tettio Anno quando tert illa jacet 
friſca & ad waredam per totum annum 
per'q'd Jdem C. pꝛedia cem quo, &c. i 
ꝓ co qd blada in eisdem 100 Acris nup | 
creſcen' adtunc abinde aſpoztat fuer po- 
luit averia ſua Pdic' in pdict' 100 Acris | 
terre cum pertin' ad herbam in eisdem 
tunc creſcei. depaſcendutendo * 
ua 
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ſua pᷣdia' & herbam Pdic* unde, &c. in 
eigdem Ace terre tunc creſtem cum ave⸗ 
riis ſuis die depaſt' fuit conculcavitE 
conſumpſit pꝛout ei bene licuit Et hoc 
paratus eft verificare unde per judic it 
pꝛed R. N. actonem ſuam p2ed inde ver⸗ 
ſus eum Here debeat, &c. Repk de ſon 
to2t demeſne ſans ceo que le Defend} ad 
* la per Pꝛeſtript & Jſſue ſur 
ceo, C. 


Action on the Caſe for Encloſing Common 
with Hedges. 


N tuſton Mat, &c. p2o eo videlicet 
qo cum quidam W. W. gem ſeiũt 
kuiſſet in dominico ſuo ut de feodo de E 
in manerio de D. cum pertim in D. in 
Cold Pd ipſoque W. fic inde ſeiũt ex- 
iſteid idem W. E omnes anteceſſozes ſui 
ac omnes illi quozum Stat idem W. 
modo habet de & in manerio Pdic* cum 
pertimd habuer ck a tempoze cujus con- 
trarii memozia homin) non exiſtit ha- 
bere conſueverunt p ſe firmariis & tes 
nentibus ſuis manertt ſui pd communt- 
am Paſture in quodam loco vocat J. in 
D. pd continei) 3 Acras Paſture » om- 
nibus averiis ſuis Levam̃ E enbam̃ infra 
maid pd ad omnia tempoza Anni tan- 
quam ad manerium pdic' ſpect” & per⸗ 
tine) ipſoque M. de manerio pᷣdia' cum 
pertim in toꝛma Pdic? ſeifit exiſtem̃ idem 
M. 21 die Apzilis Anno, &c. apud, &c. 
dimiliſſet concelliſſet & ad firmam tradi⸗ 
diſſet maner pzedia' cum pertin Pfaro 

8 2 (Auer) 
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The Law ol Commons. 
(Quer) habend c tenend manerium 
pꝛedid cum pertifd pꝛetato (Quer) Exe⸗ 
cuto2ibus & Aſſign) luis a p2edict? 21 die 


Ap2:1lis, &c. Anno, &c. uſque finem E 


terminum 21 annozum extunc pꝛox ſe⸗ 
quem E plenarie complend & füniend vir- 
tute cujus quidem dimiſſion) idem Que? 
in maner Py cum pertim intravit & fuit 
E adhuc eſt inde poſſeſſionae Pdic” tamen 
(Def.) pmiſſoz) non igna? fed machi- 


dans ct intendens PV (Que) de tommu- 


nia paſture ſue pꝛed in pꝛed Loco vocat᷑ 
J. ac de tommodo ck p2oficuo inde impe⸗ 
dire 20 die Auguſti Anno, &c. apud D. 
p2edict' in Cond pꝛedid' pd Locum vocae 
J. cum ſepibus & foſſat incluſit ac ip⸗ 
ſum (Quck, de communia Paſture ſue 
P2edicn? in codem Loco vocae J. impe- 
divit E ercluſit Ita qd idem (Quert) a- 
veria ſua in eodem Loco vocat J. ad 
herbain ibid creſcei) & depaſcet) utendo 


communia ſua p2edict imponer & fu- 


gare non potuit p qd idem (Que) non 
lolum de communia ſua p2edic” in eo⸗ 
dem Loco vocar J. penit? exclufſ. & 
impedit exiſtit verw etiam idem quer 
diverſa lucra commoda ET p2oficua pꝛout 
ipſe cum averiis ſuis pzedictam herbam 
in codem Loco vocat J. creſcem̃ depaſt 
utend communia ſua p2cdic”? | p2edic” 
(Defend) lotum illum cum ſepibus E 
foſlatis non incluſit habere T lucrare 
poruiſler perdidit & amiſtt unde idem 
(Quer) die qv deteriozat eſt, 8c. 
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In Tref. Ut pzius dic' qd ipſe & omnes 
illi quoꝛum ſtatum, &c. habere conſue- 
verunt pꝛo fe firmariis & tene ſuis 
tommuniam paſture in p2edic” Loco vo⸗ 
tat C. pꝛo omnibus & omnimodis groſ⸗ 
fg averiis ſuis communicalibus in & 
ſuper terram, 6c. Levan' F cubam̃ quo- 
libet anno omni tempoze anni tanquam 
ad tenementa p2edica?* cum perti per⸗ 
tinefd ac etiam ad libitum ſuum fodere 
E aſpo2tare neceſſar les Flaggs in pꝛe⸗ 
dic” clauſo, &c.. ereſcen' p20 neceſſar io 


fotali ſuo in Meſſuag p2edic” expendend 


> comburend tanquam ad tenement p2e- 
dia cum pertim pertine pꝛout, &c. un 
iſſue trove pꝛo Que? c ak p Dekenß. 

M. 31 & 32 Eliz. Rot. 2917. In Rep? 
Iſſue ſur ke Tevad # Couchaid Et 
Hill. 38 Eliz. Rot. 107 Defend main- 
taine ſon Avow2p E Travers qd averia 
DV fuer Te vam & Cubaid ſur p2ed te- 
nement Cuſtom) cum pertiũ in C. p2our, 
&c. yide 44 Eliz. Rot, 1917. 


In Treſpaſs ad novam Adlignationem 
Dekend dicit quoad aliquam Tranſge 
in Pdict” 70 Acris p2at cum pertiid vacat 
N. de novo Afign per ipſum ſuperius 
fieri ſup pom Pzerer depaſt' conculè ck 
conſumpt Herbe pdic” cum equis & bo- 
bus ſuis de caruc' ſua non culp. Ec quo- 
ad depaſtur, &c. p!acitat comou de paſtu , 
&c. moda d fo2ma ſequem̃ (vid. fr) quoli⸗ 
bet anno quo idem campus vocat 2 de 


nova Adignar jacet pzo pꝛato ſive f. na 
8 3 tunc 
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tune poſt herbam illam creſcetd falcaf & 
femum ibidem pꝛoveniem aſpoꝛtat ac 
poſt appunctuatom fad per quatuoꝛ ho- 
mines ejusdem ville vocat By Lawmen a 
toto tempoꝛe ſupꝛadic per Jnhabitant' 
ejusdem ville quolibet anno elec” p20 
omnibus averits ſuis caruc' ſue vocat 
Draught · Cattle uſque feſtum Sed Mich 
tunt pꝛox ſequefd ab eodem ſeſto uſq; 
feſtum, &c. tunt pꝛox ſequeid pꝛo omnt- 
bus averiis ſuis communicalibns ſuper 
tenementa Pdic' Leva c cuba & poſt 
idem keſtum Sanqai, 8:c. omnes inhabi⸗ 
tantes ꝓpꝛietat᷑ occupatozes vel fix marii 
aliquozum terrarum p2atozum vel pa- 
ſturar in eodem campo uſt fue} & a toto 
* tempoze {up2adic” conſueverunt eadem 
fcrras pat c paſtur ſua ſeperabiliter 
occupare & in uſum pꝛopzium conver- 
tere quouſq; idem campus iterum in- 
cluderetur c reſerverur pꝛo p2ato ſive 
few vel cum bladis ſeminaretur, &c. 
Tr. 23. El. Rot. 513. Dide Pzefcripe p 
Com̃on quolibet tertio anno jacetd friſc' 
E quibuſitbet duobus annis poſt quem- 
libet tertir) ann. inumul concurrent ſe- 
minari conſueverunt. Tr. 23. El. Rot. 
1020. 
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The Law of Commons. 


The manner of pleading where three are ſued, 
and they ſeverally plead Common. 


Avowry and Cognizance for Damage- 
Feaſant. 


AR. Et dia” W. C. W. G. & C. B. 
dic' qo pd J. ratione p2eallegata 
taptonem averiozum Pdictozum in Pdict? 
loco in quo, &c. juſtam advocare nec 
pd' N. ea occatone capconem averiozum 
ut ballivus pꝛedid' J. juſtam cognolcere 
non debent quia idem W. dic' qd diu ante 
Pdic' tempus eapcinis averiof\ fac” ac 
antequam p2edia? J. aliquid habuit in 
pꝛedicto loco vocat C. cum pertim idem 
W. ſeriſitus fuit de 22 Acris terre & 3 
Aer pꝛati cum pertim in M. pdic' in do⸗ 
minico ſuo ut de feodo Q'dque idem W. 
E omnes Anteceſſozes ſui ac omnes illi 
quozum ſtatum ipſe Het de E in eisdem 
Tenementis cum pertim a tempoze cu⸗ 
us, &c. habuerunt & habere conſueve- 
runt ꝓ ſe firmariis E tenentibus ſuis ad 
terminum vite vitar vel annozum com⸗ 
muniam Paſture in pdicto loco vocat C. 
in quo, &c. ꝓ 80 Ovibus & duodecim a⸗ 
liis averiis omni tempoze anni per quod 
J. B. F C. exiſt' poſſeſconat de averiis 
pdic? cum pfat W. G. c C. B. ut de a⸗ 
veriis ſuis pp2iis pd tempoze quo, &c. 
averia pd? in pd' loco in quo, &c. utend' 
communta ſua pd? ad herbam ibid' tunc 


creſcen? depaſcend? poſuit que quidem a⸗ 
8 4 veria 


The Law of Commons 
veria adtunc ck ibidem fuerunt utendum 
communia (ua P2edic' quouſque pꝛedict 
IJ. Þ A. die E anno in narratione p2ed” 
ſpecificat' averia pꝛed' apud M. pꝛed' 
cepee T injuſte detinuer contra vad' ck 
ple quouſque, 8c. unde ex quo Þd* J. 
ſuperius advocat c pd* K. ut ballivus 
ipſius J. ſuperius tognoſt' captonem a⸗ 
veriozum pdick' petit jud' & damna ſua 
occacſone capcony  injuſte detencönig 
averiozum pdica? übi adjudicar, 8&c. 


F< py M. G. dicit g'd diu ante p2e- 
dic” tempus capcönis averiozum 
pd fact' & antequam pd* J. aliquid 
habuit in pd' loco vocat C. in quo, &c. 
guidam J. C. fuit ſeiſttus de uno tokt c 
22 Att terre 10 Acr pꝛat & 2 Acr Pa- 
ſture cum pertiy) in M. in dominico 
ſuo ut de feodo quodque idem J. C. & 
omnes Anteteſſozes (ut at omnes illi 
quozum ſtatum ipfe habet eisdem tene- 
mentis cum perttd a tempoze cujugs, 
&c. habuerunt & Here conſueverunt p20 
ſe firmariis & tcnentibus ſuis ad ter⸗ 
minum vic' vitarrd vel annozum com⸗ 
muniam paſture in p2edict loco vocat 
C. in quo, &c. p octtogint Dvibus & 12 
alits averiis omni tempoze anni Et 
idem J. C. ſic de eisdem tenementis cum 
pertin' ſeiſitus exiſten' poſtea & ante 
2 tempus quo ſcilicet 10 die Junit, 

„Anno, &c. apud M. pdid' per quod⸗ 
d m Scriptum fuum indentat fac” in⸗ 
fer eundem J. C. ex una parte E quoſ- 
1213 3 TY 1 ; . dam 
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dam J. G. T. E. xk eundem W. G. ex 
altera parte cujus alteram partem ſigił᷑ 
p2edict' J. C. ſignae idem M. G. hic in 
curia pꝛofert tujus dat eſt etsdem die E 
Anno dimiſtt p2edic toftum 22 Acr ter- 
re E 2 Acras Paſture cum pertid inter 
alia pzefae J. G. T. G. & M. G. &c. 
haberd E tenend eadem tenementa cum 
pertiid eisdem J. G. T. G. & W. G. ꝓ 
termino vie eozum ck cujuſlibet eozum 
diutius viventis ſucceſſive virtute cujus 
dimiſſionis iidem J. T. & W. fuer in- 
de ſeiſſe in dominico (uo ut de libero 
tenemento Et ſic inde ſeiſif ex iſtem pdic” 
J. G. ante Pdict' tempus quo, &c. apud 
M. in Com pꝛedia' obiit ck p2edict' T. E 
W. ipſum ſupervircrunt & le tenuerunt 
intus in eisdem tenementis cum pert im̃ 
Et fuer inde ſeiſie in dominico ſuo ut 
de libero tenemento per jus accre- 
lcend, &c. Et ſic inde ſeiſit exiſtemd i⸗ 
dem T. G. poſt & ante Pdic' tempus 
quo, &c. apud T. in Com p2edict? obiit 
idemque M. ipſum lupervixit & ſe te⸗ 
nuit intus in eisdem tenementis cum 
pertii c fuit adhuc inde ſolus ſeiſitus 
in dominico ſuo ut de libero tenement 
per jus accreſceny, 8c. per q'd idem W. 
exiſte poſſeſſionae de averiis p2edict' ſi⸗ 
mul cum pꝛekar W. T. & C. B. ut de 
averiis ſuis pꝛopziis p2edia' tempoze 
quo, &c. utend communia ſua p2edicta 
Et hcrbam ibid' tunc creſcew depaſceny 
poſuit que quidem averia adtunc & ibi⸗ 


N 
dem fuer utend' communia ſua pzedicta 
n quo⸗ 
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guouſque, &c. (& lic ultra prout in placito 
ſuperiori.) 


T pdia' TC. B. die quod din ante 
P2edict” tempus capcinis averio: 
rum pdicozum luperius tact” ac diu an; 
tequam pdic* J. aliquid habuit in pꝛe⸗ 
diao loco vocar C. in quo & c. quidam 
T. T. miles fuit ſeifitus de Meſſuag 6 
Acris terre 20 Aeris pꝛati & zo Act 
Paſture cum pertim in C. D. B. c M. 
in Cow pdiabd in dominico fuo ut de 
keod Tage idem C. C. c omnes iili quo⸗ 
rum ſtatum ipſe habet de c in eis d tene⸗ 
mentis cum pertim a tempoze cujus, &c. 
habuer ck habere conſueverunt pꝛo ſe fir: te 
martis & tenentibus ſuis p20 termine cu 
vice vitarum vel annozum communiam Ide 
paſture in pdia' loco vocat T, in quo, &c. ex 
P20 80 ovibus & 12 aliits averis omni gu 
tempoze anni Et fic inde ſeiſic exiſted i- pd 
dem T. T. ante Pdic? tempus, &c. ſcili- in 
cet (tali die & anno) apud M. dic” p e! 
quandam indentur ſuam fac? inter eund 1 re 
T. T. ex una part ck quendam W. B. 
> pdid' C. urozem ejus ex altera part Þ 
cujus alteram partem ſigillo Pdic' TC. C. 
ſigillae idem C. hie in Curia pokert 
cujus dar eſt eisdem die & anno dimiſit 
Pdio' MeſſuaR 5 Ack terre 20 Aer pꝛat 
E zo Ace Paſture cum pertifd pzefat M. 
D. & C. per nomen omnium illozum 
Meſſuagiozum terrar' tenementozum le⸗ 
lur' ck paſtur' cum ſuis pertin' in C. D. 
Et M. in Com D. quas J. vidua — 
| ia 
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Pdic” W. D. tunc tenuit & occupavit ha- 
bend & tenend tenementa illa cum per- 
ti eidem W. D. ck C. & pꝛimo filio de 
tozpozibus eozundem M. & C. legitime 
pꝛocrear & eozum alligm a feſto Sancti 
Mich Archangeli tune ꝓx ' ſequem Et poſt 
deceſſum J. D. uſque nem & terminum 
80 annoꝛum extunc p2or* ſequem̃ c plenat 
complend virtur cujus dimiſſionis iidem 


mino . Et ſic inde poſſemonai 
exiſteñd E ante pdict' tempus quo (ſcilitet) 
tali die & anno pdic' J. D. apud 29. 58 
obiit poſt cujus quidem J. moztem pdia' 
W. B. EC. in Pdica Meſſuag 6 Acr' 
terre 30 Acr pꝛati & 30 Acr paſtur᷑ 
tum pertiid inter alia intraver & fuer in- 
de poſſeſſionar Et ſic inde poſſeſionar 
criſtew inde M. D. ante Pdict' tempus 
quo, &c. apud B. in Com pdic” obiit & 
pdicta C. ipſum ſupervirit & fe tenuit 
intus in eis dem tenementis cum pertim 
Ie fuit inde ſola poſſemonat per jus ac- 
ereſcendi, &c. per quod eadem C. ex iſtem̃ 
poſſeſſionat de averiis Pdict? ſimul cum 
Sp:efat M. C. E W. G. ut de averiis 


| 
uis pꝛopziis pꝛedido tempoze quo, &c. 


"5 = Nu” 7 w— _ = 


averia Pdicta in loco pꝛedid' vocar C. 
u quo, &c. utendo communia ſua p2e- 
dint”, &c. ( prout in ſuperiori placito, uſque 
adjudicart.) 


Travers del Preſcription. Et pdict J. & 
I, quoad placit᷑ Pdict' M. C. ſuperius in 
darram advocat c cogw ſuarum pdict' ut 

ö pꝛius 


W. F C. fuerunt de talt intereſſ. & ter-_ 
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pains dicunt q'd Pdic' J. fuit ſeiũtus d 
dia? loco vocor C. cum pertimũ in domi- 
nico ſuo ut de feodo p2out iidem J. # 
N. ſuperius allegaver Abſque hoc 9 
p35 W. C. & Anteteſſozes ſui at omnes, 
&c. (ut prius uſque) omni tempoze ann 
pꝛout pᷣdia' M. C. ſuperius allegavit et 
hoc parati ſunt verificare unde pet judi- 
ctum ck reto2fd, &c. Et quoad placitun 
Pdict' M. ſuperius, &c. iidem J. ck n. ut 
pꝛius dicunt, &c. ut ſup2a abſque hot, 


Kc. ut ſupꝛa Simile ad placitũ B. Et 


Pdic” M. C. ut pꝛius die q'd ipſe & om 
nes Anteceſſozes (ui ac omnes, &c. om 
ni tempoze anni pꝛout ipſe ſuperius al 
legavit & hoc pee q'd inquiratur pe: 
patriam. — . 


Er pdia' W. ut pꝛius die q'd pdig J 
C. c omnes Anteceſſozes ſui, &c. & ha 


petit, &c. 


Et pdig' C. ut pꝛius die q'd pͤdia' C 
T. & omnes Anteceſſozes ſur, &c. & ho 


petit. Ideo ad triand tam exitum illun | 


quam alios exitus, &c. 
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The laſt Precedent I ſhall give you is 
for Common in Groſs, by a Body Po- 
litick. 4 | 


H. Attach kuit ad reſpon Þ, M. in 
Treſpaſs upon a Cloſe called L. Field p26 
concule conſumpe equis bobus, &c. 
tio non Quia die qd clauſw Þd' necnon 


locus in quo ſuponit Tranſgr Pdin' ſu⸗ 


perius fieri ſunt c pdia' tempoze quo, &c. 
fuer 20 Att terre cum pertim in B. pdict? 
que quidem o. Act terre cum pertim̃ 
ſunt & pdict” tempoze quo, &c. necnon a 
tempoze cujus contrarit memozia homi- 
num non exiſtit fuer parce? cujusdam 
communis camp vocat L, F. in D. pd g 
Pd J. S. ulterius die g'd burgus de D. 
in Com̃ D. eſt antiqus burgus q dque i⸗ 
dem J. S. eſt ck Pdico tempoze quo, &c. 
ſt diu antea fuit & adhuc exif unug bur⸗ 
genſ, burgi illius qdque burgenf. burgt 
illius a tempoze cujus contrarii memo⸗ 
ria hominrd not exiſtit uſqz 11 diem, &c. 
fuer co}pus politicum c 1nco2po2ae per 
nomen ballivozrd c burgenſtum burgi de 


D. c per idem nomen uſt fuer imptitare 


cc implacitari Et idem J. S. ulterius 


die qd in E ſuper 11 diem, 8c. idem Rex 
Carolus pꝛimus p literas patentes ſub 
magno ſigillo ſuo Anglie tontea' gerew 
dat apud Weſtid pdick' 11 die, &c. con- 


ſtituit E creavit ballivos & burgenſes 
burgi pdid fozeextunc imperpetuum coz- 
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pozationem per nomen Majozis E bur: 
genſ. burgt de B. p2edia' pꝛout per lite, 
ras paten' Þdic' quas idem J. S, hit 


In Cut p2ofert — liquet & apparet 
t 


Et idem J. ulterius dic' qd ballivi g 
burgenſes burgi pdig' a tempoze cujus 
tontrarit, &c. uſque pdic' 11 diem, &c. | 
continue poſtea hucuſque habuer C per 
totum tempus pi habere conſueverunt 
p20 leips & quolibet burgenſ. burg 
Pdict' communiam paſture in pdict' cam 
vocae X. F. unde, &c. pꝛo omnibus ev 
rum averiis communicalibus (videlicet) 
gui bulibet duobꝰ annis inftmul cocurret 
quando campus ille vocar L, F. unde, 
&c. CUT bladis ſeminat fuit poſ 
ada illa in Ddict camp vocat X. F, un 
de, &c. creſceid meſſa unita c aſpoztat 
er bladis reſeminaretur Et quo 
libet tertis anno quando ÞÞ camp voca! 


T. F. unde, &c. jacet friſtus & ad wartet 


tune per totum annum per quod iden 
F. B. Pdicto tempoze quo, &c. p20 e 
quod blada in eodem camp vocar L j 


unde, &c. eodem anno creſce') adtun 


meſſa unit & aſpoꝛtat fuer & nulla pat; 
Pedig tampi vocar X. F. unde, & 
aliquibus bladis refeminaf fuit p0 
uit duos (padones c duas equas qu 
quidem ſpadones c duo eq fuerun 


Averia ipäus J. S. pꝛopꝛia in p2edi! 


tampo vocar T. F. unde &c. ad herbar 
in eodem tunt ereſcem̃ depaſcend utend 
communia ſua pdid' Et herbam Þd i 
clauſo Pdic' in quo, &c. tunc creſtem cu 


- ſpadP 


| 


ö 


— 
- 

* 
= 


% 
% 


r r . 


* : 


The Law of Commons. 


ſpadonibus E equabus pdic' & cum pe⸗ 
dibus ſuis ambulando ea de cauſa pdic” 
tempoze quo, &c. depaſt' fuit conculca- 
vit ct conſumpſit pꝛout ei bene licnit 
Et hoc paratus eſt verificare unde petit 
judicium | pdic' H. actionem ſuam pꝛe⸗ 
did inde verſus eum Here debeat, &c. 


The Def. demurs generally. The Plain- 
tiff joins in Demurrer. And the Demurrer 
judged good, becauſe there cannot be a 
Common in Groſs without Number. But 
the Preſcription ought to have been for 
Beaſts Levant and Coucbant in the ſame Vill: 
This Preſcription is for Common in Groſs, 
without annexing it to any Land, 
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